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84TH CONGRESS I SENATE { REPORT 
2d Session No. 1851 


F. DELIZIA CO., INC. 


APRIL 25 (legislative day, Apri 24), 1956.—Ordered to be printed 


Mr. Easttanp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 2898] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 2898) for the relief of the F. Delizia Co., Inc., having considered 
the same, reports favorably thereon without amendment and recom- 
mends that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to pay to the F. Delizia 


Co., Inc., of Springfield, Mass., the sum of $100 for damages resulting 
from the loss in the United States mails of a package belonging to such 
company which the schedule of insurance fees incorrectly showed to 
have been insured for $200 but which, because of a recent change’in 
rates not reflected in such schedule, was actually insured for only $100. 


STATEMENT 


The facts in connection with this claim are set forth in a letter from 
the Office of the Postmaster General to Hon. Emanuel Celler, dated 
June 7, 1955, and are substantially as follows: 

An insured parcel (No. 32074) was mailed by the claimant company 
at Springfield, Mass., on December 10, 1953, addressed to S. Jollofsky 
& Sons., Inc., at New York, N. Y. The company stated that the 
merchandise contained in the parcel had an actual value of $251.43, 
and that at the time of mailing, insurance was requested to cover a 
value of $200. 

An obsolete insurance receipt was issued showing that upon pay- 
ment of a 30-cent fee, indemnity would be paid for the value of the 
contents up to $200. However, on the date the parcel was mailed, 
the postal indemnity payable for an insurance fee of 30 cents was 
limited to $100. 
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Because of this error on the part of the accepting postal employee, 
the claimant suffered a loss of $100, inasmuch as the Post Office 
Department denied the claim for indemnity in excess of $100 for the 
missing insured parcel. 

In a letter from the foreman of the claimant company to the post- 
master at Springfield, Mass., dated March 30, 1954, it is stated: 


Mr. Delizia states that this parcel was insured by him and he assumed that the 
charge of $0.30 placed a value of $200 on the parcel, as shown by the back of his 
receipt, form 3813. The actual value of contents was $254.51. 


The Post Office Department in reporting on this bill states that, 
in view of the circumstances surrounding this case, it would interpose 
no objection to the enactment of this legislation. 

The committee, after consideration of the facts in connection with 
this claim, is of the opinion that this loss was suffered by the claimant 
through no fault of his own but as the result of an error on the part of 
the scrapting postal employee. It is, therefore, recommended that the 
bill, H. R. 2898, be considered favorably. 

Attached hereto and made a part hereof is the report of the Post- 
master General dated June 7, 1955, referred to earlier, together with 
other data submitted in connection with this claim. 


OFFICE OF THE POSTMASTER GENERAL, 
Washington, D. C., June 7, 1956. 
Hon. EMANUEL CELLER, 
Che irman, Committee on the Judiciary, 
House of Representatives. 

Dean Mr. CuartrMan: Reference is made to your request for a report on 
H. R. 2898, a bill for the relief of the F. Delizia Co., Inc. 

Insured cel No. 32074 was mailed by the F. Delizia Co., Inc., at Springfield, 
Mass., on December 10, 1953. The company stated that the merchandise con- 
tained in the parcel had an actual value of $251.43, and that at the time of mailing 
insurance was requested to cover a value of $200. 

An obsolete insurance receipt was issued showing that upon payment of a 
30-cent fee indemnity would be paid for the value of the contents up to $200. 
However, on the date the parcel was mailed, the postal indemnity payable for 
an insurance fee of 30 cents was limited to $100. 

Because the payment of an insurance fee providing for indemnification up to 
$100, only, clearly resulted from an error on the part of the accepting postal 
employee, this Department would have been disposed to permit the sender to 
pay an additional fee after the loss occurred so that postal insurance in the sum 
of $200 could have been paid. 

In a parallel case, however, in his decision No. B-118232, dated July 8, 1954, 
the Comptroller General stated that: 

“* * * even though it be entirely clear, * * *, that the patron did in fact 
request insurance in a larger amount and that payment of the fee for a smaller 
amount resulted solely from the postal employee's error, the amount of indemnity 
payaka is limited by statute to the smaller amount for which the fee was actually 

j ” 


Upon the basis of the foregoing facts, the Department had no alternative to the 
denial of the company’s claim for indemnity in excess of $100. However, in view 
of the circumstances surrounding this case, this Department would interpose no 
objection to the enactment of this legislation. 

he Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the committee. 
Sincerely yours, 


C. R. Hoox, Jr., 
Deputy Postmaster General. 
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Unitep Srates Post Orrice, 
Springfield, Mass., April 1, 1954. 
Respectfully returned: With the information that all claim papers in this case 
have been referred to the postmaster at Boston by our inquiry section. 


Tuos. J. Asne, Postmaster. 


Sprinah States Post Orrice, 

pringfield, Mass., March 30, 1954. 

Mr. Tuomas J. ASHE, š : x t 
Postmaster. 


My Dear Sır: As instructed by you, I contacted Mr. F. Delizia, of F. Delizia 
Co., Inc., 983 Main Street, this city, relative to claim for missing insured parcel. 

Mr. Delizia states that this parcel was insured by him and he assumed that 
the charge of $0.30 placed a value of $200 on the parcel, as shown by the back 
of his receipt, form 3813. The actual value of contents was $254.51. 

A reprint from Postal Bulletin No. 19678, October 8, 1953, reads as follows: 
“indemnity within the amount covered by the fee paid will be paid to the rightful 
claimant in case of the damage, loss, or rifling of domestic registered, insured, 
and c. o. d. mail.” 

Very truly yours, 
James E. HALL, Foreman. 


S. JoLLorskY & Sons, Inc., 
New York, N. Y., December 18, 1953. 
F. DEutztA Co., Inc., 
Springfield, Mass. 

GENTLEMEN: We are in receipt of your letter of December 10 in which you 
state you are mailing under separate cover 4 earring mountings, 1 gent’s mounting 
and diamonds to be mounted. We wish to advise you that to date we have not 
received the package. 

Please advise. 

Yours truly, 
S. Jottorsky & Sons, Ine. 


Post OFFICE DEPARTMENT, 
BuRrEAU or PosTr OFFICE OPERATIONS, 
Division or Marit CLASSIFICATION, 
Washington, D. C., August 24, 1954. 
F. Detiz1a Co., Inc., 
Springfield, Mass. 

GENTLEMEN: Reference is had to the claim for indemnity for the loss of insured 
parcel No. 32074, mailed by you, at Springfield, Mass., on December 10, 1953, 
addressed to S. Jollofsky & Sons, Inc., at New York, N. Y. 

You state that the merchandise contained in the parcel had an actual value of 
$251.43; that an insurance fee of 30 cents was paid on the parcel, which limits 
indemnity to $100; that you state that at the time of mailing you requested in- 
surance to cover a value of $200, and that you are claiming indemnity in that 
amount. 

It is noted that an obsolete insurance receipt was issued showing that upon 
payment of a 30-cent fee, indemnity would be paid for the value of the contents 
up to $200. However, on the date the parcel was mailed, the postal indemnity 
payable for an insurance fee of 30 cents was limited by law to $100. 

Anything on an insurance receipt with respect to an insurance fee and limit 
of indemnity not in accordance with the law and the facts does not give the 
mailer any greater right than that extended by the law itself. 

The Comptroller General of the United States has ruled that the collection of 
a statutory fee must be held as conclusive evidence of the maximum valuation 
for which an article is insured and that there is no authority of law for collecting 
an additional amount to cover insurance fees after loss or damage has occurred 
in the Postal Service with a view to increasing the liability of the Government, 
even though the evidence shows that the sender actually requested insurance in 
a larger amount and the payment of a fee for a smaller amount resulted solely 
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from the postal employee's error. Consequently, the indemnity payable in this 
case is necessarily limited to $100, and the claim will be approved in your favor 
in that amount, subject to final audit, 
Your financial loss is regretted. 
Sincerely yours, 
N. R. ABRAMS, 
Assisiant Postmaster General, 


O 
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841TH CONGRESS l SENATE { REPORT 
No. 1852 


2d Session 


ALLEN POPE 


APRIL 25 (legislative day, Aprin 24), 1956.—Ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R, 3054] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3054) for the relief of Allen Pope, his heirs or personal repre- 
sentatives, having considered the same, reports favorably thereon 
without amendment and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to reimburse Allen Pope, 
a contractor, for certain excavating work which he performed in the 
construction of a tunnel for the water supply system of the District of 
Columbia, but for which work he has not heretofore been wholly 
compensated. 


STATEMENT 


The committee, upon reviewing the legislative history of this 
claim, believes that it was clearly the intent of the earlier Congress, 
in enacting the special jurisdictional bill (Private Law 306, 56 Stat. 
1122) for claimant’s relief, that he should get recovery for “excavating 
materials that caved in over the tunnel arch” as well as for other 
items of work specified therein. 
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That special act specifically provided for payment for this 
excavating work, as follows: 

Suc. 2. The Court of Claims is hereby directed to determine and render judg- 
ment at contract rates upon the claims of Allan Pope * * * for certain work 
performed for which he has not been paid and of which the Government has 
received the use and benefit; namely, for * * * and for the work of excavating 
materials which caved in over the tunnel arch and * * *. [Italics added.] 

The direction of the Congress to the court in this instance is un- 
mistakably clear and precise, and it is not understandable why claim- 
ant has not been paid for this work, particularly since—as the Supreme 
Court stated in upholding the constitutionality of the special act 
referred to— 

The Act’s purpose and effect seem rather to have been to create a new obligation 
of the Government to pay petitioner’s claims where no obligation existed before. 
{Italics added. |} 

The committee believes, as claimant originally represented to 
the Congress and as the court found, that he performed this work, and 
the Congress intended he should be paid for it. The enactment of 
this bill will accord him the equitable relief he has sought, and will 
conform to the declared policy of the Congress, in numerous private 
bills such as the special act in this case, to reimburse contractors 
who have performed work for the Government, or furnished ma- 
terials, of which the Government has received the use and benefit, 
but who, nevertheless, due to conditions beyond their control and 
which they could not have anticipated, have suffered losses in the 
performance of such contracts. 

The report of the Department of Justice, which reviewed an identical 
bill in the 83d. Congress, is attached hereto and made a part of this 


report. Without making any recommendations as to the proposed 
legislation, the Deputy Attorney General has stated, under date of 
July 7, 1953: 

Under the circumstances, whether the bill should be enacted presents a question 


of legislative policy concerning which the Department of Justice prefers to make 
no recommendation. 


Also, the report states: 


The Bureau of the Budget has advised this office that there would be no 
objection to the submission of this report. 


STATEMENT OF FACTS 


This claim, as stated, arises out of the construction by Allen Pope, 
a contractor, of a tunnel which was part of the water supply system 
of the District of Columbia. 

The sum of $81,277 claimed represents payment for excavating 
4,781 cubic yards of caved-in materials, at $17 per cubic yard, the 
contract rate, which excavation has been found by the Court of Claims 
to have been necessary and to have been performed by claimant, and 
that the Government received the use and benefit thereof. This claim 
for excavation of caved-in materials arose by reason of the fact that, 
as the court found, the tunnel during the work caved in its entire 
length of 3,543 feet. The tunnel depth below the surface varied from 
40 feet to 90 feet, according to the contour of the ground. Durin 
the course of excavating, the contractor, instead of finding solid roc 
as was depicted on the Government’s plans and drawings, encountered 
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loose, unstable, caving materials. Sometimes the roof of the excava- 
tion caved in all the way to the surface of the ground. Yet according 
to the contract drawings prepared by the Government the entire 
tunnel length was depicted as lying in a region of rock with more 
than 95 percent of its Sia on the drawing as hard rock. All 
this is contained in the House report on previous legislation (H. Rept. 
865, 77th Cong., 1st sess.). 

The contract for this work was not a lump-sum contract, but a 
unit-price contract based on the bids for unit prices, and the contractor 
was paid at unit prices for excavation, timbering, concrete lining, dry 
packing, and grout, as the five principal items. The Government 
obligated itself to pay for whatever quantities of work proved to be 
necessary to construct the project, irrespective of the quantities in its 
estimates. 

At the completion of the project, by reason of the cave-ins encoun- 
tered and other conditions requiring the contractor to furnish work 
and materials for which he was not paid, he filed suit in the Court of 
Claims for recovery on 15 items of claims, totaling over $300,000, 
his out-of-pocket losses. The court allowed him only $45,174.46. 


LEGISLATIVE HISTORY OF CLAIM 


Your committee finds that it is clearly established that claimant 
heretofore sought reimbursement for this excavation work and that it 
was the intention of the Congress, and of the Department of Justice, 
that he should be so reimbursed. 

He came to the Congress seeking relief because he had exhausted 
his own legal remedies to recover further for various items of work 
which he had performed, but for which he was not paid—a clear case 
for equitable relief within the jurisdiction of the committee’s dealing 
with private claims. 

He even came to the Congress at the specific suggestion of the Court 
of Claims, which in denying him a motion for new trial, stated: 

The remedy available to plaintiff, in our view of the present status of the record. 
resides exclusively in Congress and in Congress alone. 

In his representations to the Congress, claimant outlined the various 
conditions encountered during the construction of the tunnel, which 
gave rise to his losses, such as additional work required of him by 
reason of certain change orders of the contracting officer, and excava- 
tion work resulting from the cave-ins referred to (more than 10 times 
the expected amount of material caved in, the court found), which 
had to be cleared out before the tunnel could be constructed. The 
excavation work consisted of digging out and loading the dirt, rock, 
and other caved-in materials onto cars, taking them through the tun- 
nel to a shaft, hoisting them to the surface, and then disposing of 
the materials outside the tunnel. Then he had to furnish certain 
dry packing (stones put into place) and grout (liquid-cement mortar 
pumped into the spaces between the dry packing), to fill these caved- 
in spaces. These and other items of claim he presented to various 
Members of Congress who interested themselves in his case, and his 
summary statements of his claims is included in the House report 
referred to. (H. Rept. 865, pp. 4-8). 

Various private bills were thereafter introduced for his relief, pro- 
viding for reimbursement to him of all his losses, or reopening the 
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case in the Court of Claims. The Department of Justice, to whom 
such bills were referred, after numerous conferences agreed to his 
proceeding with a jurisdictional bill which, in effect and irrespective 
of his inability to recover under his contract, set up a new obligation 
on the part of the Government to pay for, and his right to recover 
on, three items of claim for which work the Government had already 
received the use and benefit. 

These three items of claim, to which his relief was limited, are 
clearly stated in the jurisdictional bill which became law (Private 
Law 306, 56 Stat. 1122), as follows: 

(1) Claim for certain work performed pursuant to change orders of the 
contracting officer. 

(2) Claim for the ‘‘work of excavating materials which caved in over the 
tunnel arch.” 

(3) Claim for filling such caved-in spaces with dry packing and grout (stone 
and cement), as directed by the contracting officer. 

This special jurisdictional bill had been formally referred to the 
Department of Justice for recommendation and report. The then 
Attorney General, Robert H. Jackson, addressed such a report to 
the chairman of the House Claims Committee, which report, with 
respect to this excavating item, stated as follows: 

Section 2 of the bill would direct the Court of Claims to determine and render 
judgment on certain claims of Pope for ‘‘work performed for which he has not 
been paid, but at which the Government has received the use and benefit.” 
This work is described as certain excavation and concrete work performed pur- 
suant to change orders and the excavation of caved-in places and the filling of such 
caved-in places with dry packing and grout. * * * 

Whether or not the bill should be enacted is a question of legislative policy 
É. to wee I prefer not to make any suggestions [italic added] (H. Rept. 865, 
above). 

This bill was then thoroughly considered by the House Committee 
on Claims then having jurisdiction over private claims, and was 
favorably reported to the House (H. Rept. 865, above). Subsequently, 
the bill was passed by both the House and the Senate and signed by 
the President (Private Law 306, 56 Stat. 1122). 

Claimant thereafter filed petition in the Court of Claims seeking 
recovery on all three items of claim. The court rendered judgment 
against him, holding the act to be unconstitutional, and denying the 
right of the Congress to enact such a law (100 C. Cls. 375). 

Claimant appealed to the Supreme Court, which because of the 
constitutional question involved granted certiorari. Thereafter the 
Supreme Court unanimously reversed the Court of Claims, sustained 
the power of the Congress to enact such legislation, and returned the 
case to the Court of Claims (332 U. S. 1). 

The Court of Claims then made findings and decision, denying 
claimant judgment for the excavating work on the grounds that: 
(1) Claimant had not asked for recovery therefor before the Congress, 
(2) the Congress had not intended that he should get recovery there- 
for, and (3) he had not theretofore sought recovery for this work (104 
C. Cls. 496). 

As to (1) and (2), your committee finds the court to be in error 
because it is clearly established in the committee’s report that claimant 
was asking, among other items of claim, payment for the excavating 
work, and that Congress intended that he should be paid therefor, as 
stated above. Also, there has been filed with your committee a letter, 
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dated April 9, 1951, signed by Hon. William A. Pittenger, who was 
the subcommittee member of Congress of the House of Claims Com- 
mittee which reported the bill to the House, which letter alleviates 
any doubt whatsoever as to the intent of the House Claims Committee 
with respect to payment for this item of excavation. Mr. Pittenger, 
after a clear and full explanation with regard to the various items of 
claim provided in the bill, including the item of excavation, concluded 
his letter as follows: 

The Claims Committee clearly understood that Mr. Pope was claiming reim- 
bursement for this excavation work, and it was clearly intended by H. R. 4179, 
and by House Report 865, that the court should render judgment therefor. (See 
letter from Hon. “William | A. Pittenger, attached.) 

Also to clarify what was the understanding of the Department of 
Justice when considering the special jurisdictional bill with the 
excavating item therein, during the last session of the Congress your 
committee, at the request of claimant, wrote to Judge Alexander 
Holtzoff, who had been Special Assistant to the Attorney General, 
who had prepared the report for the Attorney General to the Congress 
on this bill. He replied as follows: 

Inr nse to your inquiry, I desire to say that the item referred to as the 
“work of excavating materials which caved in over the tunnel arch” was intended 
to be a separate item apart from the other items of the claim to be paid for at 
contract rates if proven. It was intended to create a right of recovery on this 
item, in addition to the other enumerated items, as it was deemed to comprise 
work not covered by the contract and not within the contemplation of the parties 
when the contract was executed. (See correspondence between Chairman 
Celler and Judge Holtzoff, attached.) 

It is thus established that claimant not only had petitioned to the 
Congress for reimbursement for the excavating work, but also that the 
Congress intended—and the Department of Justice concurred in this 
intent—that the Special Jurisdictional Act created a right of recovery 
for such work. 

On the other point made by the court, namely, that in claimant’s 
original suit he had made no claim for removal of caved-in materials, 
the record shows that he did claim, as part of his suit, an item of 
claim, amounting to $85,915 for alleged misrepresentation of the 
geological formation, the damage being the cost of excavating materials 
which caved in. This item was disallowed, ənd claimant asked reim- 
bursement of the Congress therefor. Even had claimant, as a matter 
of fact, made no such claim in the earlier suit, he should not have 
been for that reason precluded from recovery under the Special 
Jurisdictional Act which included the excavating item, because, as 
the Supreme Court stated, the act “created a new obligation of the 
Government to pay’ ’ where no right of recovery existed ‘before under 
the contract. In other words, claimant’s right to recovery springs 
from the direction in the act to render judgment for the excavating 
work, and not from any prior claim or failure to claim on the part 
of claimant. 

SUMMARY 


It being clearly the intent of the Congress in enacting the Special 
Jurisdictional Act that claimant should recover for the work of 
“excavating the materials which caved in over the tunnel arch,” and 
this intention not having been carried out, it follows that in order to 
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effectuate the original intent of the Congress, relief should now be 
granted for the excavating work. 

The court has already determined the quantities of materials 
excavated but not paid for, namely, 4,781 cubie yards, which at the 
contract price of $17 per cubic yard, amounts to $81,277, 

It should be noted that in a part of the same underground water 
supply system or project, another contractor encountered similar 
cave-in conditions, and he has been paid for excavating the caved-in 
materials. 

Attached hereto and made a part of this report is a letter from the 
Department of Justice dated July 7, 1953, and other material setting 
forth in detail the facts in connection with this claim. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, July 7, 1953. 
Hon. Cauavncey W. REED, 
hairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 3756) for the relief of Allen Pope, 
his heirs or personal representatives. 

The bill would provide for payment of the sum of $81,277 to Allen Pope, his 
heirs or personal representatives, which sum represents payment at contract 
rate, as authorized by the act of February 27, 1942 (56 Stat. 1122), for the work 
of excavating materials which caved in over the tunnel arch during work performed 
by Allen Pope in the construction of a tunnel for the District of Columbia, for 
which he has not been paid, but of which the Government has received the use 
and benefit. 

It appears that plaintiff’s original claim in connection with his contract for the 
construction of a water supply tunnel in the Distriet of Columbia was reported in 
76 Court of Claims 64 (1932). In that case the court granted Mr. Pope a judg- 
ment of $45,174.46, but dismissed from consideration, as not legally justified. 
certain proof of damages for excavation and concrete. Thereafter, by Private 
Law 306, approved February 27, 1942, the Court of Claims was directed to hear, 
determine, and render judgment upon the rejected portion of the claim at contract 
rates for excavation and concrete work which had been found by the court to 
have been performed by Mr. Pope in complying with certain orders of the con- 
tracting officer. The court was directed to determine the amount of dry packing 
that had been placed by use of a liquid method of measurement which had been 
described by the court in its 1932 ision but which the court had rejected as 
unrealiable. 

The Court of Claims, by decision reported in 100 Court of Claims 375, held that 
the special act was unconstitutional, but this decision was reversed by the Supreme 
Court (323 U. 8.1). Upon the remand of the case the court made findings and a 
decision awarding plaintiff $81,339.80 on other items of claim, but rejected plain- 
tiff’s claim of $81,277 for excavating materials which caved in over the tunnel 
arch, which is now being sought under the present bill. The majority opinion 
(three judges), reported in 104 Court of Claims 496, concluded that the claim for 
excavating the caved-in materials was neither meritorious nor covered by the 1942 
act referring the various claims to the court. A minority opinion (two judges 
concurring) found the claim for excavation meritorious and included within the 
terms of the act. 

In the instant bill claimant seeks to recover for the excavation of 4,781 cubic 
yards of material at $17 per cubie yard, which fell from the roof or sides of the 
tunnel through cave-ins, but all of which fell from outside the pay line as defined 
in the contract. The quantities of exavation to be paid for were to be measured 
in place. Materials which fell from beyond the pay line had nct, and could not 
have been, measured for payment. The court, in the majority opinion, pointed 
out that in the original suit plaintiff made no claim for the removal of such mate- 
rials and repeatedly testified that the only way in which he could be compensated 
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under the contract for their disposition was by being paid for dry packing and 
grouting the space left vacant by the cave-ins. Plaintiff was paid for such dry 
packing and grouting by the decision in 104 Court of Claims 496, which was 
rendered pursuant to Private Law 306. 

Mr. Pope, it is understood, predicates the claim upon what he contends Con- 
gress intended as to payment for excavating F materials when it passed the 
special act under consideration in 104 Court of Claims 496. On this question 
the respective views of the majority and minority opinions of the court were 
diametrically opposed. 

Under the circumstances, whether the bill should be enacted presents a question 
of legislative policy concerning which the Department of Justice prefers to make 
no recommendation. 

Attention is invited to the fact that the figure set out in the minority opinion 
of the court, after adjustment for patent infirmities in the liquid method of 
ae was $80,038.89, instead of the amount of $81,277 included in the 
The Bureau of the Budget has advised this office that there would be no objec- 
tion to the submission of this report. 

WiiuraM P. Rocers, 
Deputy Attorney General. 


Dotvurts, Minn., April 9, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLER: I have been requested by Mr. Allen Pope, of 
Washington, D. C., to write you with regard to his claims against the United 
States arising out of his construction of a tunnel for the water supply of the 
District of Columbia. It was the subcommittee of the House Claims Cimnsaittee 
a 77th Congress which favorably reported (H. Rept. 865) a jurisdictional 
bill, H. R. 4179, for Mr. Pope’s relief, conferring jurisdiction on the Court of 
Claims to hear, determine, and render judgment on his claims. I understand 
there is now pending in your committee a new bill, H. R. 612, for his relief. 

In order to refresh my recollection, I have just reviewed the provisions of 
H. R. 4179, which after passage by the Congress without amendment was signed 
by the President and became Private Law 306 of the 77th Congress; also House 
Report 865 which I filed on behalf of the Claims Committee; and the subsequent 
decisions of the Supreme Court and of the Court of Claims thereon. 

Since I am advised that differences of opinion have arisen over what was the 
intent of Congress in enacting H. R. 4179, I hope by this letter that I ean help 
clarify the situation, assist your committee, and secure for Mr. Pope the justice 
and relief which we felt he was entitled to when we passed the originai bill for him. 

I ean state without hesitation that in H. R. 4179 we were trying to give claimant, 
Allen Pope, recovery for certain items of work which he claimed he had performed 
in building a tunnel for the Government, and yet for which under his contract 
he had not been paid upon completion of the project. Those items are clearly 
stated in the bill, and in the committee report, and the Court of Claims was 
directed to determine and render judgment on them, at contract rates, as follows: 

(1) Claim for certain work performed pursuant to change orders of the con- 
tracting officer. 

(2) Claim for the work of excavating materials which caved in over the tunnel 


ch. 

(3) Claim for filling such caved-in spaces with dry packing and grout (stone 
and cement), as directed by the contracting officer. 

This bill, H. R. 4179, was referred to the Department of Justice for report. 
The Attorney General replied, commenting on all three items of claim, namely, 
the “work performed pursuant to change orders and the excavation of caved-in 
places and the filling of such caved-in places with dry packing and grout,” and 
concluded his report with the statement: 

“Whether or not the bill should be enacted is a question of legislative policy as 
to which I prefer not to make any suggestions.” 


90007 °——57 S. Rept., 84-2, vol. 7 
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As to claim (1) for work performed pursuant to certain change orders, the 
Attorney General in his report to the Claims Committee on H. R. 4179 had 
expressed disapproval of this claim, upon the ground that the court had thereto- 
fore disallowed it because, the court stated, the change orders were not in writing 
as required ky the contract. At Mr. Pope’s request, the Claims Committee 
secured the criginal contract drawings and related exhibits from the court, and 
found, as Mr. Pope contended, that the change orders were in writing as required 
by the contract. Manifestly, both the court and the Department of Justice had 
erred in stating otherwise. So as one ground for reporting favorably H. R. 4179 
to the House, it was stated in the committee’s report, House Report 865, that 
Mr. Pope was entitled to present this claim again to the court in order to enable it 
to correct its error. 

As to claim (2) for the work of excavating materials which caved in over the 
tunnel arch, proof was submitted to the committee that during the construction 
of the tunnel, it caved in over the tunnel arch throughout practically the entire 
length of the tunnel, and at several places all the way to the ground surface. 
These cave-ins were not disputed by the Government, but it had made no measure- 
ments thereof at the time they occurred, and neither had claimant. Apparently, 
neither claimant nor the Government had anticipated these cave-ins; in fact, the 
contract drawings and test borings made by the Government represented that the 
ground throughout the tunnel length would be substantially solid rock. The 
Government of course expected that there would be a certain amount of cave-ins 
from the norma! falling in of material due to blasting and excavation, but more 
than 10 times the expected amount of material caved in, according to claimant’s 
statement to the committee which was not disputed by the Government. Ob- 
viously, claimant had to remove such material before he could complete the 
tunnel to the specified dimensions. There was no question in my own mind, 
and I am sure none in the minds of the rest of the committee, but that claimant 
had incurred considerable additional expense in the construction of the tunnel 
due to these cave-ins. While the contract had not included any provision for 
payment for such excavation, because same were not contemplated, it was our 
purpose to make claimant whole to the extent we could for those items of work as 
to which there was no dispute he had performed, at his own expense, for which 
the Government had received the use and benefit, and yet had not paid him there- 
for. This was one of those items. It is set forth clearly in the bill and referred 
to in the committee report. The Attorney General in his report to the committee 
referred to this item, among the other items of claim in the bill, and made no 
dissent as to same, or entered any denial that the work of excavating the caved-in 
materials had been performed by Mr. Pope, or disapproved payment to him for 
same. I think both the bill and the committee report make it clear that Congress 
intended that the court should determine the quantities of material excavated 
from the caved-in spaces, pursuant to orders of the contracting officer, and then 
reimburse Mr. Pope therefor. 

As to claim (3) for filling such eaved-in spaces with dry packing and grout (stone 
and cement), here again the proof was clear to the committee that just as Pope 
had to remove the caved-in materials from the area, so also he had to fill that area 
with dry packing and grout before completing the tunnel. What I have stated 
as to claim (2) above applies equally here. The Claims Committee was satisfied 
that claiment had incurred considerable additional expense by reason of having 
to dry pack and grout the caved-in area over the tunnel arch, for which he was not 
paid. The Attorney General did not deny this or object to this item of claim in 
the bill. Both the language of the bill and the report clearly indicate that it was 
the intent that the court should determine the amount of dry packing and grout 
supplied by claimant and reimburse him therefor. 

note from reading the decisions of the Supreme Court and of the Court of 
Claims that the Court of Claims after considering Mr. Pope’s case pursuant to 
the private act, first denied him recovery on the ground that the act was uncon- 
stitutional, but after the Supreme Court by unanimous decision decided that it 
was constitutional, the Court of Claims rendered judgment to Mr. Pope covering 
items of claim (1) and (3) above, in the amount of $81,339.80, but denied him any 
recovery on his claim (2) for excavating the caved-in materials, amounting to 
$81,277. The court by 3 to 2 decision denied him recovery of this latter amount 
on its opinion that the Congress never intended that he be paid for this excavation 
work, and even further declared that Mr. Pope had never claimed same before 
Congress. With this I note the minority strongly disagreed. 

This is the first information I have had about these claims since the jurisdic- 
tional! bill was passed by Congress. I am pleased at least that the Supreme Court 
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upheld the constitutionality of our act. I regret just as much that apparently 
the Court of Claims has again erred; this time in disallowing the claim for ex- 
cavating materials which caved in over the tunnel arch. 

The Claims Committee clearly understood that Mr. Pope was claiming reim- 
bursement for this excavation work, and it was clearly intended by H. R. 4179, 
and by House Report 865, that the court should render judgnent therefor. It 
is unfortunate that the court could not unanimously agree that such was the in- 
tent of Congress. Looking back, perhaps the fault was ours in giving so much 
attention in the report to the one item in controversy—whether the change orders 
were in writing, as per claim (1) above—rather than to claims (2) and (3) as to 
which there was no dissent by the Department of Justice. I can only repeat, 
however, that from my reading the bill and report again, I cannot see how the court 
could find the Congress never intended to reimburse Mr. Pope for claim (2), 
excavating caved-in materials. It would be a real injustice to continue to deny 
him recovery therefor, I believe. 

Yours sincerely, 
WILLIAM A. PITTENGER. 


House OF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
Washington, February 13, 1952. 
Hon. ALEXANDER HOLTZOFF, 
United States District Court for the 
District of Columbia, Washington, D. C. 

My Dear Jupae Hourzorr: There is pending before this committee a bill, 
H. R. 612, for the relief of Allen Pope, a copy of which is attached. 

This bill covers primarily Mr. Pope’s claim for the work of excavating materials 
which caved in over the arch of a tunnel constructed by him for the water supply 
system of the District of Columbia, under contract with the Army engineers, for 
which excavating work he contends he has never been paid 

After lengthy litigation in the Court of Claims, Mr. Pope, upon recommendation 
of the court (86 C. Cis. 18) sought remedy in the Congress. As the result, a 
jurisdictional bill, H. R. 4179, 79th Congress, was introduced for his relief, con- 
ferring jurisdiction on the Court of Claims to hear, determine, and render judgment 
upon 3 items of claim, 1 of which was “the work of excavating materials which 
caved in over the tunnel arch.” That bill was referred to the Department of 
Justice for recommendation and report. The then Attorney General, Robert H. 
Jackson, addressed a report to the chairman of the House Claims Committee, 
under date of April 28, 1941, which with respect to this excavating item, stated 
as follows: 

‘Section 2 of the bill would direct the Court of Claims to determine and render 
judgment on certain claims of Pope for ‘work performed for which he has not been 
paid, but of which the Government has received the use and benefit.’ This work is 
described as certain excavation and concrete work performed pursuant to change 
orders and the excavation of caved-in places and the filling of such caved-in places 
with dry packing and grout.” * * * 

“Whether or not the bill should be enacted is a question of legislative policy 
as to which I prefer not to make any suggestions.” [Italics added.] 

The jurisdictional bill was thereafter favorably reported, passed both Houses, 
and was signed by the President on February 27, 1942 (56 Stat. 1122), copy of 
which is also attached. 

As the result of the Court of Claims decision rendered on petition filed by 
Mr. Pope under this act—which decision denied him recovery of payment of 
$81,277 for the work of excavating materials which caved in over the tunnel 
arch—there is in issue before this committee the question as to what was the intent 
of the 77th Congress in its inclusion of this item of claim in the jurisdictional bill. 

It is understood that in 1941 you were a Special Assistant Attorney General 
charged with preparing reports for the Attorney General to send to Congress on 
proposed legislation, and that you drafted the April 28, 1941, report in question 
on this claim. Mr. Pope has advised the committee he recently conferred with 
Mr. Justice Jackson as to what was intended in this bill and report as to the 
excavating item, and he advised that because of your familiarity with the details 
of these matters he thought an expression from you would be in order. 

Will you kindly clarify this if you can, and advise the committee what the 
Department of Justice understood was intended to be covered by the excavating 
item in the jurisdictional bill, namely, that described in section 2 as “the work of 
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excavating materials which caved in over the tunnel arch,” and whether or not 
recovery at contract rates was contemplated for this item if proven. 
With high esteem, 
Very sincerely yours, 
EMANUEL CELLER, Chairman, 


Unirep Srares District Court 
FOR THE DISTRICT OF COLUMBIA, 
Washington, D. C., February 15, 1962. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CaHarrMan: This acknowledges your letter of February 13, 
concerning a bill (H. R. 612) for the relief of Allen Pope. 

This bill proposes to make a direct appropriation for the payment to Allen 
Pope of the sum of $81,277 for the work of excavating materials which caved in 
over the tunnel arch involved in the work undertaken by Mr. Pope as contractor 
for the Government, 

As you indicate in your letter, a prior bill (H. R. 4179, 77th Cong.) was 
enacted on February 27, 1942, conferring jurisdiction on the Court of Claims over 
this and other claims of Mr. Pope. In your letter you refer to a communication, 
dated April 28, 1941, addressed to the chairman of the Committee on Claims of 
the House of Representatives, by Hon. Robert H. Jackson, then Attorney General, 
concerning this measure. You correctly state that I was at the time a Special 
Assistant to the Attorney General and examined this matter in connection with 
the preparation of his communication to the Committee on Claims. 

In response to your inquiry, I desire to say that the item referred to as “the 
work of excavating materials which caved in over the tunnel arch” was intended 
to be a separate item apart from the other items of the claim to be paid for at 
contract rates if proven. It was intended to create a right of recovery on this item, 
in addition to the other enumerated items, as it was deemed to comprise work not 
covered by the contract and not within the contemplation of the parties when 
the contract was executed. 

With best regards, 

Sincerely yours, 
ALEXANDER Hotrzorr, 
United States District Judge. 


HoUsE oF REPRESENTATIVES, 
Washington, D. C., April 23, 1958. 
Hon. Onavncey W. REED, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D. C. 


Dear Mr. Cuarrman: I am writing you with respect to H. R. 3756, introduced 
by me for the relief of Allen Pope. 

The purpose of this bill is to reimburse Mr. Pope, a contractor, for certain 
work which he performed for the Government, but for which he has not been 
paid. Thus, the enactment of this bill will accord him just and equitable treat- 
ment, and such legislation will conform to the declared policy of the Congress, 
in numerous private bills, to reimburse Government contractors who have per- 
formed work or furnished materials, of which the Government has received the 
use and benefit, but who, nevertheless, due to conditions beyond their control 
and which they could not have anticipated, have suffered losses in the performance 
of their contracts. 

There is no dispute with regard to the computation of the amount of the claim, 
namely, $81,277, it being determined in accordance with the contract rate for the 
work of excavating materials which caved in over the arch of the tunnel that 
claimant was boring for the water supply system of the District of Columbia. 

Claimant’s entitlement to recover is also predicated upon the following: 

(1) A jurisdictional bill created his right of recovery for excavating work. The 
declared expression of the Congress, as set forth in that jurisdictional bill, H. R. 
4179, heretofore enacted by the Congress, was to confer jurisdiction upon the 
Court of Claims to hear, determine, and render judgment upon certain items of 
his claim, including specificially ‘the work of excavating materials which caved 
in over the tunnel arch.” 





ALLEN POPE 11 


(See. 2 of H. R. 4179), Private Law 306, approved February 27, 1942, copy of 
which is attached.) 

This jurisdictional bill, after being introduced, was referred to the Department 
of Justice for recommendation sand report. The then Attorney General, Robert 
H. Jackson, addressed such a report to the chairman of the House Claims Com- 
mittee, under date of April 23, 1941, which report with respect to this excavating 
item, stated as follows: 

“Section 2 of the bill would direct the Court of Claims to determine and render 
judgment on certain claims of Pope for ‘work performed for which he has not been 
paid, but of which the Government has received the use and benefit.’ This work 
is described as certain excavation and concrete work performed pursuant to 
change orders and the excavation of caved-in places and the filling of such caved-in 
places with dry packing and grout.” * * * 

“Whether or not the bill should be enacted is a question of legislative policy 
as to which I prefer not to make any suggestions.” [Emphasis added. ] 

Thereafter, the committee favorably reported the bill to the House and, as 
stated, it became law February 27, 1942. Pursuant thereto claimant filed 
petition in the Court of Claims, which in due course allowed him judgment on 
certain items of his claim but denied him recovery on others, including $81,277 
for the work of excavating materials which caved in over the tunnel arch. Claim- 
ant has since been seeking redress before the Congress for allowance of this item. 

(2) Evidence of the intent of the Congress, in enacting the jurisdictional bill, 
that the Court of Claims should render judgment for the excavating work: As 
evidence of the intent of the House Claims Committee with respect to this item 
of excavating, when approving the original jurisdictional bill, there has been filed 
with your committee letter dated April 9, 1951, from Hon. William A. Pittenger 
who was on the subcommittee of the House Claims Committee which reported 
this bill to the House. Significant is his pointed explanation with regard to the 
item of excavating materials, and his concluding paragraph, which states: 

“The Claims Committee clearly understood that Mr. Pope was claiming reim- 
bursement for this excavation work, and it was clearly intended by H. R. 4179, 
and by House Report 865, that the court should render judgment therefor.” 

(See copy of correspondence from Hon. William A. Pittenger, attached.) 

(3) Evidence that it was the intent of the Department of Justice that the 
jurisdictional bill created a right of recovery for the work of excavating caved-in 
materials: To secure evidence as to what was the intention of the Department 
of Justice, when reporting upon the jurisdictional bill, the chairman of your com- 
mittee in the last Congress, under date of February 13, 1952, wrote Judge 
Alexander Holtzoff, who had been Special Assistant to the Attorney General at 
the time the jurisdictional bill was referred to the Department of Justice. Judge 
Holtzoff’s reply, dated February 15, 1952, concludes with the positive statement 
that the item referred to as the work of excavating materials which caved in over 
the tunnel arch “was intended to create a right of recovery.” 

i = copies of attached correspondence, dated February 13 and February 15, 
952.) 

It is thus clear that the only way whereby the present Congress can carry out 
the direction and the declared intent of the Congress, concurred in by the Depart- 
ment of Justice, to provide Mr. Pope recovery for the work of excavating caved-in 
materials, is by the enactment of my bill, H. R. 3756. 

Your reference of my said bill, together with this letter and enclosures, to the 
Department of Justice for its information and report at an early date, will be 
much appreciated. 

With best wishes, I am 

Sincerely yours, 
Puiurp J. PHILBIN. 


CLAIMANT'S COMMENTS ON REPORT BY THE DEPARTMENT OF JUSTICE ON H. R 3756 


The report represents a brief and very concise summary of the background of 
the claim, and, I believe, properly reaches the conclusion (par. 8) that “‘under the 
circumstances, whether the bill should be enacted presents a question of legislative 
polic concerning which the Department of Justice prefers to make nọ recom- 
mendation.’ 


A few discrepancies do appear, and the following is submitted to clarify some of 
the points raised by the Department: 
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(1) The Department states (par. 5) that recov is sought for the excavation 
of 4,781 cubic yards of material which fell from the roof or sides of the tunnel 
through cave-ins. 

Comment: Actually the claim is for the excavation of 4,781 cubic yards of ma- 
terial all of which, as is stated in the bill, “caved in over the tunnel arch.” The 
Court of Claims in its decision (finding 3) properly refers to the claim as being 
for 4,781 cubic yards of material which i ts over the tunnel arch. That 
which caved in from the sides, due to omission of side wall lagging, or 287 cubic 
yards, was a separate item of claim; is referred to in the court’s decision (finding 2) ; 
and same was paid for at the rate of $17 per cubic yard by the Court at that time. 
So, ag the material which caved in over the tunnel arch which still remains 
unpaid. 

(2) The Department states (par. 5) that “materials which fell from beyond the 
pay line had not, and could not have been measured for payment.” 

Comment: That the materials were not measured is true, but it was the Govern- 
ment’s obligation under the contract to measure the caved-in spaces and the 
spaces which were dry packed. Since they were not so measured as the work 
progressed, the contracting officer thereafter devised the so-called liquid method 
of measurement which is the best and only accurate method which could be used 
under the circumstances. In fact, this was the method which the Congress 
subsequently directed the court to use in determining the amount of dry packing 
used in the caved-in places and for which the court reimbursed the claimant. 

(3) The Department refers (par. 5) to statement of the majority of the court 
that in the — suit plaintiff made no claim for removal of caved-in materials. 

Comment: The court erred in this statement because in the original suit plain- 
tiff did claim as an item of claim, amounting to $85,915, alleged misrepresentations 
of the geological formation, the damage being the cost of excavating the materials 
which caved in. 

As a further comment, it should be noted that when the Congress enacted the 
jurisdictional bill referred to in the Department’s letter, that bill embodied three 
items of claim to be considered by the court, one of which was ‘‘for the work of 
excavating materials which caved in over the tunnel arch.” It is this item for 
which recovery is sought in the present bill. 

(4) The Department states (par. 8), “Attention is invited to the fact that the 
figure set out in the minority opinion of the court, after adjustment for patent 
infirmities in the liquid method’’ of measurement, was $80,038.89, instead of the 
amount of $81,277 included in the bill. 

Comment: The bill provides for, and we are asking for, payment of $81,277, 
because that sum represents payment for excavating 4,781 cubie yards of material 
at the contract rate of $17 per cubie yard. This 4,781 cubic yards, as shown 
under (1) above, was material which we excavated which had caved in over the 
tunnel arch and which space we dry-packed and grouted and for which dry- 
packing and grout payment has been made. There were other spaces from 
which materials fell into the tunnel, as the cave-ins all the way to the surface of 
the ground above, but for which we are not claiming reimbursement in this bill 
because the exact measure of such spaces is unknown. But the space from which 
materials fell over the tunnel arch, which we dry-packed, is known as a certainty 
from the amount of cement that was used in the grout we pumped into the dry 
packing. The amount was determined by the Government from inspection 
records of bags of cement used, which were accepted by both parties in the Court 
of Claims. The inspectors had counted only the cement used in the grout which 
was actually pumped into the dry packing, and not any which may have spilled 
on the floor of the tunnel, or gone into test holes, or even forced by excess pressure 
into fissures in the ground. On this point the Court of Claims on remand from 
the Supreme Court had the following to say: 

“The court, in the plaintiff’s former suit, thought that computation by this 
method was not trustworthy, because it thought that large amounts of the grout 
mixed and pumped had not gone into dry-packed areas at all, but had gone into 
unpacked spaces in the earth or had been forced out into test holes or caved-in 
areas above the tunnel. We are now inclined to think that the liquid method of 
measurement is reasonably accurate. But in any event, the special act has given 
the plaintiff the right to have it used to measure his recovery, and it is, as a 
pozore fact, the only method by which any measurement at all could now be 
made.’ 

s that basis the court made the following finding (finding 5): 

“The total number of bags of cement used in grouting, 22,923 bags, being the 
sum of 13,891 bags and 9,032 bags, converted by the liquid method described 





ALLEN POPE 13 


in the opinion of the court, 76 Court of Claims 64, 85, using 40 percent of the 
dry-packed area as void, and 1 bag of cement to 2.62 cubic feet of grout, represents 
5,561 cubie yards of space dry-packed and grouted.”’ 

Now, of this 5,561 cubic yards, the court has allowed (as shown in finding 3) 
payment for 57 cubic yards excavated as well as payment or 723 cubic yards, or 
a total of 780 cubic yards, of excavation of caved-in materials already paid for. 
Hence, 5,561 minus 780 leaves 4,781 cubic yards of caved-in materials remaining 
unpaid for and herein claimed at the contract rate of $17 per cubic yard, or 
$81,277. 

The entire amount of grout used in this space, or 22,923 bags of cement, has 
been paid for. Likewise, all the dry packing used has been paid for, or 5,561 
cubic yards. 

In other words, the measure of excavated materials which caved in over the 
tunnel arch, for which recovery is herein claimed, unanimously was the basis used 
by the court for the payment for the grout. It was also the basis unamimously 
used by the court for the payment for the dry packing. On the same basis pay- 
ment is asked for the excavation of materials which caved in in the same space. 

Finally, regardless of what the original contract may have provided for com- 
pensation, the jurisdictional bill of itself created a new obligation on the part of 
the Government to pay for work performed, as clearly established in the opinion 
of the Supreme Court upholding the constitutionality of the jurisdictional act 
wherein Chief Justice Stone stated as follows: 

“While inartistically drawn the act’s purpose and effect seem rather to have 
been to create a new obligation of the Government to pay petitioner’s claim 
where no obligation existed before. * * * Stripped of all complexities of detail 
the case is one in which, simply stated, petitioner has sought to enforce the obliga- 
tion, which the Government has assumed, to pay him for work done and not paid 
for. Congress has in effect consented to judgment in an amount to he ascertained 
by reference to the specified data.” 

ALLEN Pope. 

Jury 8, 1953. 


{Private Law 306—77TH ConcRrEss] 
[CHarTEeR 122—2p Session] 
[H. R. 4179) 


AN ACT To confer jurisdiction upon the Court of Claims to hear, determine, and render judgment upon 
the claims of Allen Pope, his heirs or personal representatives, against the United States 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That jurisdiction be, and the same is hereby, con- 
ferred upon the Court of Claims of the United States, notwithstanding any prior 
determination, any statute of limitations, release, or prior acceptance of partial 
allowance, to hear, determine, and render judgment upon the claims of Allen Pope, 
his heirs or persona! representatives, against the United States, as described and 
in the manner set out in section 2 hereof, which claims arise out of the construc- 
tion by him of a tunnel for the second high service of the water supply in the 
District of Columbia. 

Sec. 2. The Court of Claims is hereby directed to determine and render judgment 
at contract rates upon the claims of the said Allen Pope, his heirs or persona! repre- 
sentatives, for certain work performed for which he has not been paid, but of which 
the Government has received the use and benefit; namely, for the excavation and 
concrete work found by the court to have been performed by the said Pope in 
complying with certain orders of the contracting officer, whereby the plans for 
the work were so changed as to lower the upper “B” or “pay” line three inches, 
and as to omit the timber lagging from the side walls of the tunnel; and for the 
work of excavating materials which caved in over the tunnel arch and for filling such 
caved-in spaces with dry packing and grout, as directed by the contracting officer, 
the amount of dry packing to be determined by the liquid method as described 
by the court and based on the volume of grout actually used, and the amount 
of grout to be as determined by the court’s previous findings based on the number 
of bags of cement used in the grout actually pumped into the dry packing. 

Sec. 3. Any suit brought under the provisions of this Act shall be instituted 
within one year from the date of the approval hereof, and the court shall consider 
as evidence in such suit any or all evidence heretofore taken by either party in 
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the case of Allen Pope against the United States, numbered K-—366, in the Court 
of Claims, together with any additional evidence which may be taken. 

Sec. 4. From any decision or judgment rendered in any suit presented under 
the authority of this Act, a writ of certiorari to the Supreme Court of the United 
States may be applied for by either party thereto, as is provided by law in other 
cases 


Approved, February 27, 1942, 
(56 Stat. 1122.) [Italics added.] 


O 
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STANLEY RYDZON AND ALEXANDER F. ANDERSON 


APRIL 25 (legislative day, APRIL 24), 1956.—Ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H. R. 4865) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4865) for the relief of Stanley Rydzon and Alexander F. Ander- 
son, having considered the same, reports favorably thereon, without 
amendment, and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to relieve Stanley Rydzon 
and Alexander F. Anderson of all liability to refund to the United 
States $2,074.50 and $1,550.25, respectively. Such sums represent 
compensation received as employees of the United States post office, 
San Antonio, Tex., during the periods, July 1, 1950, to April 15, 1951, 
and April 9, 1951, to March 31, 1951, respectively, all dates inclusive, 
by reason of dual compensation each received from the United States 
during this period in excess of $2,000, with full credit given for 
amounts for which liability is relieved by this act in the audit and 
settlement of the accounts of any certifying or disbursing officer of the 
United States. 


STATEMENT 


This bill, H. R. 4865, passed the House, April 19, 1955. (See 
H. Rep. 347.) A bill of identical purpose likewise has been introduced 
in the Senate, S. 279. Likewise, a bill of identical purpose, S. 3105, 
was introduced in the 83d Congress, 2d session, was reported to the 
Senate favorably by the Senate Judiciary Committee; passed the 
Senate August 11, 1954, and was referred to the House Judiciary Com- 
mittee, August 16, 1954. 

71007 
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This proposed legislation was submitted to the Speaker of the 
House of Representatives by the Postmaster General under date of 
March 4, 1955. The available facts connected with this claim are 
contained in that letter, which is attached hereto and made a part of 
this report. Summarized, these facts are as follows: 

Prior to July 1, 1950, Mr. Rydzon had been employed by the post 
office upon the basis of a written contract for performance of janitorial 
services at a stated amount of compensation per month. 

On July 1, 1950, Rydzon also became employed in the custodial 
service of the General Services Administration, at the same time he 
retained his employment with the post office. 

Mr. Anderson also was employed by General Services Administra- 
tion, and while retaining this employment on April 19, 1951, became 
an employee of the post office as a janitor under a written contract 
which stipulated the same terms whereby the post office had employed 
Mr. Rydzon. š 

The view was taken that, because of the quasi-contractual arrange- 
ments which existed, this would not be in violation of the dual- 
compensation statute. 

The Comptroller General, however, advised that such an arrange- 
ment was a violation of this statute. 

The Post Office Department recommends enactment of this bill. 
The total cost would be $3,624.75. 

By reason of the position taken by the post office, coupled with the 
fact that there is no showing of bad faith on the part of either Mr. 
Rydzon or Mr. Anderson and the post office having received the benefit 
of their services, the committee recommends that this bill, H. R. 4865, 


be considered favorably. 


OFFICE OF THE PosTMASTER GENERAL, 
Washington, D. Eos March 4, 1965. 
Hon. Sam RAYBURN, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: There is transmitted herewith a draft of proposed legisls 
tion for the relief of Stanley Rydzon and Alexander F. Anderson. 

The purpose of this proposed legislation is to relieve the named individuals of 
liability to refund to the United States certain sums of money which they were 
paid for janitorial services performed for the San Antonio, Tex., post office for the 
periods, respectively, from July 1, 1950, to April 15, 1953, and from April 9, 1951, 
to March 31, 1953, all dates inclusive. During the respective periods these em- 
ployees were also employed in the custodial service of the General Services 
Administration, 

Prior to July 1, 1950, Mr. Rydzon was legally employed (and Mr. Anderson 
could have been so employed) in a dual capacity by this Department in conformity 
with the provisions of section 1 of the act of March 1, 1929, 45 Statute 1441, as 
amended (39 U. S. C. 136). Effective July 1, 1950, these employees were trans- 
ferred to the General Services Administration when that Agency acquired juris- 
diction of certain buildings and space management functions pursuant to the 
provisions of Reorganization Plan No. 18 of 1950 (15 F. R. 3177). 

After their transfer, the dual employment of Mr. Rydzon was continued and 
Mr. Anderson was later employed at the San Antonio post office upon the basis of 
written agreements for the performance of janitorial services at stated amounts of 
compensation per month. The duties they performed were identical to those per- 
formed by Mr. Rydzon prior to his transfer, The view was taken that, because of 
the quasi-contractual arrangements which existed, their reemployment would not 
be in contravention of the provisions of the act of May 10, 1916, 39 Statute 120, 
as amended by the act of August 29, 1916, 39 Statute 582 (5 U. S. C. 58). 

The Comptroller General, however, has advised this Department in his decision 
of June 24, 1953, B-115098, that: 
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“s + * Such an agreement with compensation fixed upon a time basis cannot 
be distinguished from a regular employment or appointment, and the compensa- 
tion received under such an agreement is considered salary within the purview 
of 5 U. 8. C. 58 * * *,” 

The total cost of the enactment of this measure would be $3,624.75. 

Inasmuch as the postal service has received the benefit of the services of Mr. 
Rydzon and Mr Anderson, this Department recommends the enactment of this 
legislation. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this legislative proposal to Congress. 

Sincerely yours, 
ARTHUR E. SUMMERFIELD, 
Postmaster General. 


O 





G U = F — W P .. =e Sew bh. ND å VT SS Oa ee” 








Calendar No. 1876 


BATH CONGRESS } SENATE REPORT 
2d Session No. 1854 


BOARD OF COMMISSIONERS OF SEDGWICK COUNTY, 
KANS. 


APRIL 25 (legislative day, APRIL 24), 1956.—Ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 1835] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 1835) for the relief of the Board of Commissioners of Sedgwick 
County, Kans., having considered the same, reports favorably thereon 
with an amendment and recommends that the bill, as amended, do 
pass. 

AMENDMENT 


On page 2, line 16, change the period to a colon and add the follow- 
ing: 

Provided, That no part of the amount appropriated in this Act in excess of 10 
per centum thereof shall be paid or delivered to or received by any agent or at- 
torney on account of services rendered in connection with this claim, and the 
same shall be unlawful, any contract to the contrary notwithstanding. Any 
person violating the provisions of this Act shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined in any sum not exceeding $1,000. 


PURPOSE 


The purpose of this proposed legislation, as amended, is to provide 
that, notwithstanding any law, prior determination, statute of limita- 
tions, or prior acceptance of judgment of partial allowance, the United 
States of America hereby accepts as a binding obligation and agrees 
to pay to the treasurer of Sedgwick County, Kans., from such funds 
as shall hereafter be appropriated for that purpose, the sum of $259,- 
925.09 as the unpaid balance of the base taxes assessed and levied for 
the tax years 1944, 1945, 1946, and 1947, against 3 tracts of land in 
sections 11 and 14, of township 28 south, range 1 east, of the sixth 
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principal meridian in Sedgwick County, Kans., constituting the air- 
craft factory and grounds owned of record in such years by the Recon- 
struction Finance Corporation and leased to the Boeing Airplane Co. 
and deeded on or about February 25, 1948, by the Reconstruction 
Finance Corporation to the United States, subject to unpaid taxes for 
the years 1944, 1945, 1946, and 1947. 

Payment of said sum shall be contingent upon and subsequent to 
the enactment by the Legislature of the State of Kansas of a law 
authorizing and directing the treasurer of Sedgwick County, Kans., 
to accept said amount as full payment of the unpaid balance of the 
base tax assessed and levied for the years aforesaid and as a release and 
forgiveness of all interest, penalties, liens, and charges on or in 
connection with said taxes. 


STATEMENT 


This bill passed the House on April 18, 1955. An identical bill, 
S. 1845, has been introduced in the Senate. A similar bill, H. R. 5183, 
assed the House on August 3, 1954, 83d Congress, 2d session. The 
acts available to the committee in connection with this claim are 
fully set forth in House Report 1241, 83d Congress, 2d session, to 
accompany the aforesaid H. R. 5183. This House report is attached 
hereto and made a part of this report. Upon the basis of the facts set 
forth therein, and in view of the past history of similar legislation in 
the 83d Congress, 2d session, the committee, after carefully reviewing 
said data and after deliberation thereon, recommends favorable con- 
sideration of H. R. 1835, as amended. 


{H. Rept. No. 1241, 834d Cong., 2d sess.) 
STATEMENT OF FACTS 


In the years 1944, 1945, 1946, and 1947, to February 25, 1948, the ownership of 
record of said lands was in the Defense Plant Corporation and the Reconstruction 
Finance Corporation. These lands were deeded to the United States on February 
25, 1948, by the Reconstruction Finance Corporation, subject to the unpaid taxes 
for the 4 years mentioned above. 

Under this jurisdictional authority the Court of Claims is authorized to fix 
the amount of the taxes due, penalties, ete., and render judgment in favor of said 
board of county commissioners in excess of $249,355.62, the amount of the judg- 
ment heretofore rendered on July 15, 1952, by said court. 

In other words, the Court of Claims did not find for the petitioners for any tax 
during the year 1947, and this bill is concerned only with that year. The Court 
of Claims says that when the War Assets Administration accepted custody of 
this property on > = 16, 1947, that the property was not taxable after a corpora- 
tion or agency of the Government assumed control. Quite a lengthy argument is 
made on the theory that merely assuming control over this property stopped the 
tax. We do not feel that this point is material. 

The committee obtained a copy of the deed where the Reconstruction Finance 
Corporation deeded this property to the United States on the 25th day of February 
1948, and in this deed itself appears the following written clause: 

“Subject to easements, restrictions, licenses, and agreements of record, and 
subject to existing commitments, agreements, and leases made by the Recon- 
struction Finance Corporation or War Assets Administration, and also subject 
to unpaid taxes for the years 1944, 1945, 1946, and 1947.” 

It woud appear to the committee that this clause in the deed is controlling in 
this case. aving accepted and filed the deed the United States fully agreed to 
that clause and knew and understood that the Government would be required 
to pay that tax. It is doubtful if the Court of Claims had the actual deed before 
it, because no statement referring to this particular clause can be found in the 


opinion. 
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That would seem to settle the case, but there is accumulative evidence to add 
to this. Under the laws of Kansas, where this property is located, those who do 
not want property taxed during any year must file an application before the 
State Commission of Revenue and Taxation of the State oF Senex. The Gov- 
ernment filed this application, and as to taxes to be relieved from, the petition 


reads: 

That the property be not entered on the tax rolls for the year 1948. 

os this ——— the same was approved and the property was not entered 
on the tax rolls for the year 1948. 

Only the year 1947 is involved. If the Government, at the time it made this 
application, had not intended to be bound by the conditions of the deed covering 
the year 1947, it would undoubtedly have asked to be relieved from this tax. 
But no such relief was asked. This, we think, makes it abundantly clear that 
the Government understood right along that after receiving the deed it was 
intended to pay the tax for 1947. The Government did not even pay the tax 
for 1944, 1945, and 1946 until the Court of Claims found against it. 

Under all the circumstances and positive evidence in this case we are compelled 
to favor the passage of this bill as amended, and on the question of interest much 
can be said about agencies of the Government being taxed with interest penalties 
the same as anyone else. The courts so hold, but inasmuch as it has been the 
policy of this committee to not allow interest, we recommend passage of the 
amended bill without the attachment of interest. 


, 


RECONSTRUCTION FINANCE CORPORATION, 
Washington, September 25, 1953. 
Hon. Cuauncey W. REED, 
hairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Reen: Your letter dated May 15, 1953, requested an expression of 
our views regarding H. R. 5183, a bill to confer jurisdiction on the Court of Claims 
to hear, determine, and render judgment upon a certain claim of the Board of 
County Commissioners of Sedgwick County, Kans. 

The bill would confer jurisdiction on the Court of Claims to hear, determine, 
and render judgment upon a claim of the Board of County Commissioners of 
Sedgwick County, Kans., against the United States for delinquent real-estate 
taxes for the tax years 1944, 1945, 1946, and 1947 in the amount of “said taxes 
and interest thereon at the rate prescribed by the laws of the State of Kansas 
for delinquent taxes, during the period to the 25th day of February 1948” and 
to render judgment “for that portion of the amount so determined which is in 
excess of the judgment in the amount of $249,355.62 heretofore rendered * * *.” 

The real estate in question comprised Plancor 139 of Defense Plant Co 
ration, a wartime subsidiary of RFC, and was leased to the Boeing Airplane Co. 
On or about February 25, 1948, the property was deeded by this Corporation 
(as successor to Defense Plant Corporation) to the United States. Originally the 
county’s claim for unpaid taxes for the years in question was in the amount of 
$509,280.70. Pursuant to Public Law No. 5, 82d Congress, which conferred juris- 
diction, the United States Court of Claims rendered judgment for the amount of 
$249,355.62, that having been found by the court to represent taxes lawfully 
assessed for the years 1944, 1945, and 1946. (See Board of County Com’rs of 
Sedgwick County, Kansas v. United States (105 F. Supp. 995).) The court, how- 
ever, found that the Plancor 139 property became property of the United States 
on April 16, 1947, the date on which War Assets Administration accepted cus- 
tody and accountability for the property. There was no 1947 tax due prior to 
April 16, 1947. The court further held that since no tax for 1947 had become 
due prior to April 16, 1947, and since the property became tax exempt upon 
acceptance of custody and accountability by War Assets Administration on that 
date, the property was not taxable for the year 1947. 

The bill apparently is designed to authorize the rendering of a judgment for 


taxes during the period from April 16, 1947, the date on which War Assets Ad- 
ministration accepted custody and accountability of aed gage d to the 25th 


day of February 1948, when the property was quitclaimed by this Corporation 
to the United States. 

During this period the property was under the control and jurisdiction of War 
Assets Administration and, since this Corporation did not have custody of the 


property nor any responsibility for the payment of such expenses, the bill provides 
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for the rendering of judgment against the United States rather than this Corpora- 
tion. hee if the bill is enacted, any judgment rendered would not be 
payable by this Corporation. 
he attention of your committee is invited, however, to a question of the advis- 
ability of subjecting this property to taxation during the period that it was 
owned by the United States. This may set a precedent, the magnitude and 
ramifications of which we are not in a position to assess. 
Also, in my — the provision requiring payment of interest at the rate 
rescribed for de inquent taxes is unwise. In view of the decision by the United 
States Court of Claims that the property was not legally taxable during the period 
in. question, there is obviously no delinquency involved and it therefore seems 
inequitable to require payment of interest at the delinquent rate. Far more 
important, however, is the question whether such a requirement is legally proper; 
for some courts have held that interest in excess of the rate usually charged 
constitutes a penalty and that the Federal Government is not obligated to pay a 
penalty for failure to pay taxes on or before the due date. 
We are advised the Bureau of the Budget has no objection to the submission 
of this report. 
Sincerely, 
K. R. Cravens, Administrator. 





SUPPLEMENTAL STATEMENT OF BOARD OF COUNTY COMMISSIONERS REGARDING 
H. R. 5183, A Bir To CoNFER JURISDICTION ON THE Counr oF CLams To 
HEAR, DETERMINE, AND RENDER JUDGMENT UPON A CERTAIN CLAIM OF THE 
Boarp or County Commissioners OF SEDGWICK County, Kans. 


With respect to the views expressed by the Attorney General in his September 
24, 1953, letter to Hon. Chauncey W. Reed, chairman, Committee on the 
Judiciary, we have this to say: 

The Court of Claims may not have committed reversible error in denying 
recovery of the 1947 tax, on the case as presented, but the end result can hardly 
be said to have been within the spirit and intent of the RFC Act with respect to 
taxation of its real property; nor, indeed, the act under which ‘ursidction was 
conferred. 

In submitting the claim to the Congress as set forth in H. R. 5183, we feel we 
are presenting a moral claim of the highest quality, the fate of which will rest 
entirely with the Congress. 

War Assets Administration, duly authorized agent of the United States, partici- 
pated in making the tax record in regard to the 1947 tax, upon which our claim 
is based, as follows: 

(1) Made no claim, served no notice, nor took any action to question the 
1947 tax. 

(2) Caused the property to be deeded to the United States subject to the 1947 
tax as well as for the 3 preceding years. 

(3) Sought and obtained exemption before the State commission of revenue 
and taxation for 1948 and succeeding years. 

(4) Presented no claim to that commission nor to any other official for exemp- 
tion for any year prior to 1948. 

(5) Made no claim to any tax official or body for relief from interest on the 
delinquent taxes. 

(6) Having an extremely wide scope of authority over surplus property, its 
management and disposition and the terms and conditions as well as the con- 
sideration therefor, it elected to ratify the taxes laid against this property for 
those years when RFC had the record title, 

(7) Regulations issued for the operation of WAA clearly recognized continued 
taxability of surplus real property after acceptance by WAA. Section 8305.9 (c), 
page 2141, United States Code Congressional Service, 81st Congress, Ist session, 
1947, provided: 

“Section 8305.9 (c) Tares and other obligations.—Taxes, rents and insurance 
premiums for a certain period which is partially prior and partially subsequent to 
the date on which the declaration of surplus is filed shall be prorated between 
the owning agency and the disposing agency as of the date of the filing of an 
acceptable declaration. The agency paying the taxes, rents, and insurance 
premiums for such period shall be reimbursed by the other agency for that portion 
of such disbursements properly allocable to the other agency under such proration. 
Rents or other income received for any such period shall be prorated in like manner 
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The disposal agency shall be responsible for reimbursing the owning agency for 
payment of taxes covering any taxable period commencing after the filing of the 
acceptable declaration.” 

The declaration of surplus covering this property was filed by RFC in 1946 
and accepted by WAA on April 16, 1947. 

The acceptance of this real property by WAA was not considered by the parties, 
nor intended by the law, as affecting any vested rights, but as an intermediary 
transaction wherein the primary function of WAA was to find a suitable transferee 
to whom the property could be deeded without disturbing or otherwise adversely 
affecting the rights, vested or otherwise, of innocent third parties not participating 
in the transaction. 

The general purpose of the law under which WAA functioned embraced a 
magnanimous purpose of the Government to so dispose of surplus property as to 
aid, among others, State and local governments, to the point, in proper circum- 
stances, of actual donations of valuable surplus properties. It seems somewhat 
incongruous that a technical and legalistic attitude should arise from any source 
to hamper the orderly operation of State and local tax laws, under the circum- 
stances prevailing in this case. 

With WAA possessing such a wide range of authority, it is suggested that legisla- 
tion accepting liability for the 1947 taxes and statutory interest for the delinquent 
years, should encounter little, if any, opposition from either a legal or moral 
standpoint. 

In all of these matters WAA was well within the scope of its authority as the 
agent of the United States. 

Since the RFC Act made real estate of the RFC subject to all local tax laws, 
when taxes on RFC real estate became delinquent, interest accrued in accord- 
ance with the Kansas tax laws the same as against delinquent taxes on property 
owned by private individuals or corporations. There has been no adjudication 
of any kind concerning the interest. The proposed bill would include interest 
to February 25, 1948, the date on which the property was deeded, subject to 
delinquent taxes, to the United States by the RFC. Since private individuals or 
corporations owning real estate in Kansas would, in like circumstances, be liable 
for interest, real estate of the RFC in Kansas was liable for similar interest, 
because otherwise this property would not be taxed “to the same extent accord- 
ing to its value as other real property is taxed.” 

The Supreme Court of the United States has held that a Government-owned 
corporation is subject to the payment of interest in the absence of statutory 
provisions to the contrary, notwithstanding the general rule that the United 
States is not liable for interest except where statute or contract expressly so 
provides. 

In the case of National Home for Disabled Volunteer Soldiers v. Parrish (229 
U. 8. 494; 57 L. Ed. 1296; Anno. 73 L. Ed. 172) the Court said in the headnotes 
at page 494: 

“The exemption of the United States from payment of interest on claims in 
the absence of authorized engagement to pay it does not extend to subordinate 
governmental agencies. 

“ While no rule is now laid down for all governmental agencies, this Court holds 
that the national home organized under statute now section 4825, Revised Statutes, 
is not exempt from payment of interest. 194 Federal Report 940, affirmed.” 

From the body of the opinion at page 496 may be found this comment: 

“Tt is quite true that the United States cannot be subjected to the payment of 
interest unless there be an authorized engagement to pay it or a statute permitting 
its recovery. Angarica v. Bayard (127 U. 8. 251, 260); United States v. North 
Carolina (136 U. S. 211, 216). But this exemption has never as yet been applied 
to subordinate governmental agencies. On the contrary, in suits against collec- 
tors to recover moneys illegally exacted as taxes and paid under protest the 
settled rule is, that interest is recoverable without any statute to that effect, and 
this although the judgment is not to be paid by the collector but directly from the 
oo Erskine v. Van Arsdale (15 Wall. 75); Redfield v. Bartels (139 U. 8. 
694). 

In this instance there not only was an authorized engagement to pay interest 
(by virtue of the real property being subject to taxation to the same extent 
according to value as other real property is taxed), but also, the payment of 
interest would seem to be a valid obligation on the basis set forth in the last 
above-cited decision with respect ‘subordinate governmental agencies.”’ 

Boarp or County COMMISSIONERS 
or SEDGWICK COUNTY, KANS., 
By Cuavupge I. Depew. 
Lewis A. Hasty. 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, September 24, 1953. 
Hon. Cuauncey W. REeEp, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CuatrMan: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 5183) to confer jurisdiction on 
the Court of Claims to hear, determine, and render judgment upon a certain claim 
of the Board of County Commissioners of Sedgwick County, Kans. 

The bill would confer jurisdiction on the Court of Claims to hear, determine, and 
render judgment upon a claim of the Board of County Commissioners of Sedgwick 
County, Kans., against the United States for delinquent real-estate taxes for the 
tax years 1944, 1945, 1946, and 1947, assessed and levied against three tracts of 
land which were owned in such years by the Defense Plants Corporation and the 
Reconstruction Finance C orporation and leased to the Boeing Airplane Co. and 
deeded on or about February 25, 1948, by the Reconstruction Finance Corpora- 
tion to the United States, subject to unpaid taxes for the years previously men- 
tioned. The bill would further provide that the Court of Claims shall determine 
the amount of such taxes and interest thereon at the rate prescribed by the laws 
of Kansas for delinquent taxes, during the period to the 25th day of February 1948, 
and shall render judgment in favor of such board, and against the United States for 
that portion of the amount so determined which is in excess of the judgment in the 
amount of $249,305.62, heretofore rendered by the Court of Claims on July 15, 
1952. The bill would also provide that suit must be filed within 60 days after 
its enactment. 

The judgment referred to in the bill was rendered in the case of Board of County 
Commissioners of Sedgwick County v. United States (105 F. Supp. 995, Ct. Cl. 1952), 
which was instituted pursuant to a special jurisdictional act, Public Law No. 5, 
82d Congress. The property involved was acquired in 1942 by the Defense Plant 
Corporation, a wholly owned subsidiary of the Reconstruction Finance Corpo- 
ration. Shortly after its acquisition a plant for the manufacture of B-29 bomber 
type airplanes was constructed on the premises, and the property leased to the 
Boeing Airplane Co. The Defense Plant Corporation was liquidated on July 1, 
1945, and the property in question, together with other assets, rights, and liabilities 
of the Corporation were transferred to the Reconstruction Finance Corporation, 
pursuant to the act of June 30, 1945. The Reconstruction Finance Corporation 
declared the property surplus under the Surplus Property Act of 1944 (58 Stat. 
765). Acting under the same act the War Assets Administration accepted 
responsibility and authority for the property on April 16, 1947. The court held 
that, under the laws of the United States, the State of Kansas, and particularly 
with reference to Public Law No. 5, 82d Congress, the property was lawfully 
assessed by Sedgwick County for the years 1944, 1945, and 1946, which sum 
amounted to $249,355.62. The court, however, found that the property in 
question became property of the United States on April 16, 1947, the date the 
War Assets Administration accepted custody and accountability for the property. 
It was further held that since no tax for 1947 had become due prior to April 16, 
1947, and since the property became tax exempt upon acceptance of custody and 
accountability by the War Assets Administration on that date, the property was 
not taxable for the year 1947. 

The bill would appear to direct the court to enter judgment in favor of this 
claimant, irrespective of the legality of the claim or of the Government’s defenses 
thereto. There would seem to be no justiciable issue involved inasmuch as the 
amount of the judgment of the Court of Claims covering the principal amount 
of taxes for the years 1944, 1945, and 1946, the amount of the taxes assessed for 
the year 1947, and the rate of interest are all known. In its findings of fact the 
ee of Claims set forth the principal amount of the taxes as follows (finding 

No. 9): 

“For the tax year 1944, $33,505.72; for the tax year 1945, $42,020.81; for the 
tax year 1946, $173,829.09; for the tax year 1947, $259,925.09.” 

Under this bill, the court would be required to give judgment for the 1947 tax 
of $259,925.08 with interest thereon, for interest on the sum of $33,505.72 (the 
1944 tax), for interest on the sum of $42,020.81 (the 1945 tax) and for interest 
on the sum of $173,829.09 (the 1946 tax). Thus, the calculation of the amount 
of the judgment of the Court of Claims would be required to render, under the 
provisions of this bill, would appear to be an accounting rather than a judicial 
matter; and if Congress sees fit to grant the claim (which it is clear exceeds 
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$400,000), it would seem that such should be done in the form of direct appro- 
priation of the amount. 

This claimant thus has already had its day in court with regard to the taxes 
for the 4 years involved, and the Department of Justice is aware of no reason why 
the Court of Claims should be asked to readjudicate the same issues, or why the 
United States should be put to the expense of relitigating the questions. Nor 
should the board be given the right to retry its claim for taxes for the year 1947 
which has already been denied by the Court of Claims. 

The bill, it should be observed, would esta’lish an undesirable precedent in 
authorizing the court to enter judgment for interest. The statutory waiver of 
immunity from State and local taxation with respect to the real property of the 
Reconstruction Finance Corporation makes no reference to interest and penalties 
and was never regarded by that Corporation as authority for the payment of 
interest and penalties. See U. S. v. Nelson (91 F. Supp. 557 (N. D. Til. 1949)). 
The rule has been long established that in the absence of a specific and express 
statutory or contractual provision interest does not run upon claims against the 
Government. Smythe v. United States (502 U. S. 329, 353): Albrecht v. United 
States (329 U.S. 599, 605); United States v. N. Y. Rayon Co. (329 U. 8. 654). By 
directing that interest be included in the judgment, the bill favors this claimant 
and discriminates against other individuals who have not been permitted to re- 
cover interest upon their claims 

The Department of Justice recommends against enactment of the bill. 

The Bureau of the Budget has advised this Office that there would be no objec- 
tion to the submission of this report. 

Sincerely, 
Wituram P. RoGERs, 
Deputy Attorney General. 


[Deed Record 682! 
QurrcLaim DEED 


This indenture, made this 25th day of February 1948 between Reconstruction 
Finance Corporation, a Corporation duly organized and existing under and by 
virtue of the laws of the United States (which Corporation has succeeded pursuant 
to the provisions of Public Law 109, 79th Congress, approved on June 30, 1945, 
to all the rights and assets of Defense Plant Corporation), acting by and through 
War Assets Administrator, under and pursuant to Reorganization Plan 1 of 1947 
(12 Fed. Reg. 4534) and the powers and authority contained in the provisions of 
the Surplus Property Act of 1944 (58 Stat. 765); and WAA Regulation No. 1, 
as amended, party of the first part, and United States of America, party of the 
second part, 

Wirnessetu: That the said party of the first part, for good and valuable 
consideration, to it paid by the party of the second part, the receipt of which is 
hereby acknowledged, doth by these presents forever quitclaim unto the said party 
of the second part, its successors and assigns, the following described property 
situate in the county of Sedewick, State of Kansas, to wit: 

The southeast quarter (SEM) of section eleven (11), township twentvy- 
eight (28) south, range one (1) east, except the following described tract: 
Beginning at the southwest corner of the southeast quarter (SE), thence 
north one thousand four hundred sixty-three and fifteen hundredths (1,463.15) 
feet, thence northeasterly to a point on the east line of the west half (W's) 
of the west half (W's) of said southeast quarter (SE) eight hundred and 
thirty-five hundredths (800.35) feet south on the north line of said southeast 
quarter (SE) of section eleven (11), thence south one thousand eight 
hundred fifty-four and fifty-five hundredths (1,854.55) feet to south line of 
section eleven (11), thence west to place of beginning, and 

The north 990 feet of the northeast quarter (NEM) of the northeast quarter 
(NE) of section fourteen (14), township twenty-eight (28) south, range 
one (1) east of the 6th P. M. otherwise described as commencing at the north- 
east corner of section fourteen (14), township twenty-eight (28) south, range 
one (1) east, thence south 990 fect; thence west 1,326.1 feet to the west line 
of the northeast quarter (NE) of the northeast quarter (NE™) of section 
fourteen (14) thence north 990 feet: thence east 1,326.1 feet to beginning, and 

The north 990 feet of the east 660 feet of the northwest quarter (NW) 
of the northeast quarter (NEM) of section fourteen (14), township twenty- 
eight (28) south, range one (1) east of the 6th P. M. containing fifteen (15) 
acres, including road; also described as beginning at the northeast corner 
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of the northwest quarter (NW) of the northeast quarter (NE) of section 

fourteen (14), south 990 feet; west 660 feet; north 990 feet; east 660 feet to 

place of beginning, 
being the same property acquired by the Defense Plant Corporation under deed 
from Boeing Airplane Company dated January 19, 1942, recorded September 26, 
1942, in the office of the Register of Deeds of Sedgwich County, Kans., in Book 
532 of Deeds at page 291; under deed from Charles W. Kennedy dated July 11, 
1942, recorded August 3, 1942, at said office in Book 531 of Deeds at page 603; 
and under Deed dated July 11, 1942, from M. Kennedy recorded August 3, 1942, 
in said office, in Book 531 of Deeds at page 602. 

Together with all and singular the tenements, hereditaments and appurtenances 
thereunto belonging and all licenses, contracts, agreements and easements apper- 
taining thereunto and leascholds held in connection therewith, including, but not 
limited to, the following: 

(a) Easement for railroad track granted by Edmund Kuhn and others to 
Boeing Airplane Company by instrument dated November 14, 1940, recorded 
November 18, 1940, in the office of Register of Deeds, Sedgwick County, Kans., 
in Book 510 of Deeds, page 560 which easement was assigned by Boeing Airplane 
Company to Defense Plant Corporation by instrument dated January 19, 1942, 
recorded November 8, 1946, in the office of said Register of Deeds in Book 214 
of Miscellaneous Records, page 531. 

b) Easement for railroad track granted by M. Kennedy to Defense Plant 
Corporation by instrument dated August 3, 1942, recorded August 3, 1942, in 
the office of the Register of Deeds, Sedgwick County, Kans., in Miscellaneous 
Book 164, page 249. 

(c) Easement for sewer granted by Alice R. Craig to Boeing Airplane Company 
by instrument dated August 25, 1941, recorded August 29, 1941, in the office of 
Register of Deeds, Sedgwick County, Kans., in Miscellaneous Book 159, page 324, 
which easement was assigned by Boeing Airplane Company to Defense Plant 
Corporation by instrument dated November 30, 1941, recorded February 13, 
1942, in Miscellaneous Book 160, page 615, in the office of said Register of Deeds. 

(d) Easement for sewer granted by Martha Dunham and W. H. Dunham to 
Boeing Airplane Company by instrument dated August 25, 1941, recorded 
August 29, 1941, in the office of Register of Deeds, Sedgwick County, Kansas, in 
Miscellaneous. Book 159, page 326, which easement was assigned by Boeing 
Airplane Company to Defense Plant Corporation by Instrument dated Novem- 
ber 30, 1941, recorded February 13, 1941 in the office of said Register of Deeds 
in Miscellaneous Book 160, Page 611. 

(e) Easement for sewer granted by Kenneth Edminster and Martha Edminster 
to Boeing Airplane Company by instrument dated August 23, 1941, recorded 
August 29, 1941, in the office of Register of Deeds, Sedgwick County, Kansas, 
in Miscellaneous Book 159, Page 317, which easement was assigned by Boeing 
Airplane Company to Defense Plant Corporation by instrument dated November 
30, 1941, recorded February 13, 1942 in the office of said Register of Deeds in 
Miscellaneous Book 160, Page 613. 

(f) Easement for sewer granted by Donald S. Gray and Edna B. Gray to 
Boeing Airplane Company by instrument dated August 22, 1941, recorded August 
29, 1941, in the office of Register of Deeds, Sedgwick County, Kansas, in Mis- 
cellaneous Book 159, Page 316, which easement was assigned by Boeing Airplane 
Company to Defense Plant Corporation by instrument dated November 30, 
1941, recorded February 13, 1942 in the office of said Register of Deeds in Mis- 
cellaneous Book 160, Page 618. 

(g) Easement for sewer granted by Bertha A. Hauser and C. Hauser to Boeing 
Airplane Company by instrument dated August 22, 1941, recorded August 29, 
1941, in the office of Register of Deeds, Sedgwick County, Kansas, in Miscellaneous 
Book 159, Page 322, which easement was assigned by Boeing Airplane Company 
to Defense Plant Corporation by instrument dated November 30, 1941, recorded 
February 13, 1942 in the office of said Register of Deeds in Miscellaneous Book 
160, Page 620. 

(h) Easement for sewer granted by Ed Kuhn and others to Boeing Airplane 
Company by instrument dated August 22, 1941, recorded August 29, 1941, in 
the office of Register of Deeds, Sedgwick County, Kansas, in Miscellaneous 
Book 159, Page 313, which easement was assigned by Boeing Airplane Company 
to Defense Plant Corporation by instrument dated November 30, 1941, recorded 
February 13, 1942 in the office of said Register of Deeds in Miscellaneous Book 
160, Page 622. 

(i) Easement for sewer granted by E. F. Wolf and Amelia Wolf to Boeing 
Airplane Company by instrument dated August 23, 1941, recorded August 29, 
1941 in the Office of Register of Deeds, Sedgwick County, Kansas, in Miscella- 
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neous Book 159, Page 321, which easement was assigned by Boeing Airplane 
Company to Defense Plant Corporation by instrument dated November 30, 1941, 
recorded February 13, 1942, in Miscellaneous Book 160, Page 617. 

(j) Easement for sewer granted by Frederick Rost and Anna Rost to Boeing 
Airplane Company by instrument dated January 28, 1943, recorded January 28, 
1943 in the Office of Register of Deeds, Sedgwick County, Kansas, in Miscel- 
laneous Book 166, Page 266, which easement was assigned by Boeing Airplance 
Company to Defense Plant Corporation by instrument dated April 9, 1943, 
recorded April 14, 1943, in the Office of said Register of Deeds in Book 540 of 
Deeds, Page 404. 

(k) Easement for sewer granted to Boeing Airplane Company by the Board of 
County Commissioners of Sedgwick County, Kansas, by order entered November 
23, 1942. 

(D) Easement for spur track, gasoline storage and pipe line facilities, building 
materials and equipment storage, granted by the Board of Park Commissioners 
for the City of Wichita to the Boeing Airplane Company by instrument dated 
June 21, 1941. 

(m) Lease agreement executed March 10, 1943 between Board of Park Com- 
missioners of the City of Wichita and Defense Plant Corporation, concurred ia 
by the City of Wichita on authority of the Board of Commissioners thereof on 
March 22, 1943. 

And together with all the right, title, interest and claim of the party of the, 
first part of, in, and to all structures, buildings, fixtures, machinery, equipment, 
railroad spurs, power lines, transformers, water lines, sewer lines, pipe lines 
and all other property, personal or mixed, comprising a part of the facility known 
as Plancor 139, situate and being on the land, leaseholds, or easements hereby 
conveyed and/or used in connection with the facility aforesaid which have been 
as of the date hereof declared surplus property of the United States by the Recon- 
struction Finance Corporation and assigned to the War Assets Administrator 
for disposal. 

Subject to Easements, restrictions, licenses and agreements of record; and sub- 
ject to existing commitments, agreements and leases made by Reconstruction 
Finance Corporation or War Assets Administration; and also subject to unpaid 
taxes for the vears 1944, 1945, 1946, and 1947. 

The land and property aforesaid were duly declared surplus and assigned to the 
the War Assets Administrator for disposal acting pursuant to Executive Order 
9689, Reorganization Plan One of 1947 (12 Fed. Reg. 4534), and W. A. A. Regu- 
lation No. 1, as amended. 

To have and to hold the premises aforesaid, with all and singular the rights, 
privileges, appurtenances and immunities thereto belonging, or in any wise apper- 
taining, forever. 

In Witness WuHeEREOor, the party of the first part has caused these presents to 
be executed the day and year first above written. 

RECONSTRUCTION FINANCE CORPORATION 
AcTING BY AND THROUGH 
War Assets ADMINISTRATOR 
By FE. V. Turney, 
Deputy Zone Administrator for Real Property Disposal, War Assets 
Administration, Zone 4 Kansas City, Missouri 


ACKNOWLEDGMENT 
Srate or Missourt, 
County of Jackson, ss: 


Be it remembered that on the 25th day of February 1948, before me, Grace B. 
Cole, a Notary Public in and for Jackson County, Missouri, personally appeared 
£. V. Turney, Deputy Zone Administrator for Real Property Disposal, War 
Assets Administration, Zone 4, who is personally known to me and known to 
me to be &. V. Turney, Deputy Zone Administrator for said Real Property Dis- 
posal and the same person who executed the foregoing instrument, and he duly 
acknowledged the execution of the same for and on behalf of and as the free act 
and deed of the Reconstruction Finance Corporation, acting by and through the 
War Assets Administrator 

In Witness Wuereor, I have hereunto set my hand and affixed my official 
seal at Kansas City, Jackson County, Missouri, the day and year last above 
written. 

[SEAL] Grace B. Core, Notary Public. 


My Commission Expires June 5, 1951. 
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CERTIFICATE 


I, the undersigned R. Whittet, Associate Deputy Administrator, Office of 
Real Property Disposal, War Assets Administration, in my official capacity as 
such Associate Deputy Administrator, Office of Real Property Disposal, and duly 
authorized in the Delegation of Authority Incident to the Care, Handling and 
Conveyancing dated December 1, 1947, to make the following certification, do 
herebv certify: 

1. That E. V. Turney is the Deputy Zone Administrator for Real Property 
Disposal, Zone IV, War Assets Administration, duly appointed, authorized, and 
acting in such capacity at the time of the execution of the attached instrument. 

2. That the attached Delegation of Authority Incident to the Care, Handling 
and Conveyancing is a true and correct copy of the original of said Delegation of 
Authority, dated December 1, 1947. 

Given under my hand this 25th day of February 1948. 

R. WHITTET, 
Associate Deputy Administrator, Office of Real Property Disposal, War 
Assets Administration. 


(NOTICE) 
DELEGATION oF AuTHOoRITY No. 9 


DELEGATION OF AUTHORITY INCIDENT TO THE CARE, HANDLING, AND CONVEY- 
ANCING OF SURPLUS REAL PROPERTY AND PERSONAL PROPERTY ASSIGNED FOR 
DISPOSAL THEREWITH 


The Deputy Administrator, Office of Real Property Disposal, and each Asso- 
ciate Deputy Administrator, Office of Real Property Disposal, War Assets Ad- 
ministration; the Zone Administrator, the Deputy Zone Administrator for Real 
Property Disposal, the Associate Deputy Zone Administrator for Real Property 
Disposal, and the Assistant Deputy Zone Administrator for Real Property Dis- 








posal, in each and every War Assets Administration Zone Off the Regional 
Director and the Deputy Regional Director for Real Property Disposal, in each 
and every War Assets Administration Regional Office; the District Director and 
Deputy District Director for Real Property Disposal, War Assets Administration 
District Office, Columbia, South Carolina; and any person or persons designated 
to act, and acting, in any of the foregoing capacities, are hereby authorized, indi- 
vidually (1) to execute, acknowledge and deliver any deed, lease, permit, contra 
receipt, bill of sale, or other instruments in writing in connection with the care 
handling, and disposal of surplus rea! property, or personal property assigned for 
disposition with real property, located within the Ur l States, its territories 
possi ssions, (2) to accept any notes, bonds, mortgages, deeds of trust or 
er security instruments taken as consideration in whole or in part for the 
disposition of such surplus real or personal property, and to do all acts n 
or proper to release and discharge any such instrument or any lien created 
such instrument or otherwise created, and (3) to do or perform any other act 
necessary to effect the transfer of title to any such surplu lor personal property 
located as above provided; all pursuant to the provisions of the Su Property 


Act of 1944, as amended (58 Stat. 765; 50 U. S. C. App. Supp. 1611); Publie 
mà L a 
í 


Law 181, 79th Cong. (59 Stat. 533; 50 U. S. C. App. Supp. 1614b); Re 
ganization Plan 1 of 1947 (12 F. R. 4534); Public Law 289, i 
678); and War Assets Administration Regulation No. 1 (12 F. R. 6661 

The Zone Administrator in each and every War Assets Administration Zone 
Office is hereby authorized to redelegate to such person or persons as he may 
designate the authority delegated to him by this instrument 

L. S. Wright, the Secretary of the Real Property Review Board and R. Whittet, 
Associate Deputy Administrator, Office of Real Property Disposal, War Assets 
Administration, are hereby authorized, individually, to certify true copies of 
this Delegation and provide such further certification as may be necessary to 
effectuate the intent of this Delegation in form for recording in any jurisdiction, 
as may be required. 

This Delegation shall be effective as of the opening of business on December 1, 
1947. 

This authority is in addition to, but shall not in any manner supersede delega- 
tions of authority previously granted under dates of May 17, 1946; May 29, 1946; 








“~ at Wad. tate tate 


— 
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July 30, 1946; September 16, 1946; October 31, 1946; November 22, 1946; January 
13, 1947; and June 6, 1947; as do not conflict with the provisions of this Delegation. 
JEss LARSON, 
Acting Administrator, 
Dated December 1, 1947. 
Filed for record February 26, 1948, 12:05 p. m. 
C. S. AUKERMAN, 
Register of Deeds. 


State Commission of Revenue and Taxation, Form S. E. C. 2 


APPLICATION For RELIEF FROM A TAX GRIEVANCE 


THIS FORM IS THE ONLY BLANK TO BE USED IN PRESENTING GRIEVANCES TO THE 
STATE COMMISSION OF REVENUE AND TAXATION AND IS NOT TO BE USED IN AN 
ENDEAVOR TO SECURE A REDUCTION IN THE ASSESSED VALUATION OF PROPERTY 


By (Name of Applicant) United States of America. 

Division Engineer, Missouri River Division, Corps of Engineers, Department 
of the Army, P. O. Box 1216, Omaha, Nebraska. 

The Undersigned Petitioner Complains of a Tax Grievance Based on the Facts 
Hereinafter Alleged and Verified by Affidavit. 

1. Indicate location of property on March Ist of year covered by this applica- 
tion: (County) Sedgwick, (Township) Riverside, (City) Wichita, (8S. D.) FI1D-6. 

2. Year upon which tax grievance is based: 1948 and subsequent years 

Please answer the following questions carefully: What is: 


(a) Value of pròperty as assessed... 
(b) Rate of levy on each dollar valuation___-_-- iam aie Glial 
(c) Amount of tax claimed to have been erroneously charged 


» 


3. State whether the tax in question is a refund or an abatement: Abatement. 
CAUSE OF GRIEVANCE 


1. Constitutional Exemption: 

Was there neglect or omission on the part of the taxing authorities to gi 
$200 exemption which the law allows to families: 

2. Exemptions of real estate used for state 
tional, scientific, religious, benevolent or charitable purposes, or properti 
ing to the United States of America or its agencies or instrumentalities 
taxation permitted by specific Federal Act: (See Article 2, Chapter 79, 
1935 and amendments for law relating to exempt property generally.) 

Title vested in the United States of America. 

3. Clerical Errors: 

A. Assessment of improvements on real estate which did not exist: 

B. Assessment of improvements on real estate other than where they should 
have been: ....... ea ss umaka GL een kde tN tears oe h 36 

C. Assessment of property destroyed by fire previous to March Ist: 

D. Assessment in district which was not the tax situs of the property: 

E. Assessment of property to wrong person: 

F. Double assessment: 


AFFIDAVIT OF PETITIONER 


Refer to Cause of Grievance and describe real estate or personal property 
involved in this grievance. If property is claimed to be exempt, give complete 
information as to who holds title, when acquired, and accurate description of 
property and use of said property. Statement should clearly recite all facts upon 
which claimant bases claim for relief. 

By deed dated 25 February 1948, filed for record in Sedgwick County, Kansas, 
on 26 February 1948, and recorded in Deed Book 682 on Page 481, title to the 
following described property vested in the United States of America: 

SEX of Sec. 11, T288, RIE, except the following described tract: Beginning 
at the SW corner of the SEM, thence N 1,463.15 feet, thence northeasterly to a 
point on the East line of the W%4 of the W% of said SE% 800.35 feet south of 
the north line of said SE% of Sec. 11, thence South 1,854.55 feet to South line of 
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Sec. 11, thence West to place of beginning, and The North 990 feet of the NEW 
of the NE of Sec. 14, T28S, R1E of the 6th P. M. otherwise described as com- 
mencing at the NE corner of Sec, 14, T28S, R1E, thence south 990 feet; thence 
west 1,326.1 feet to the west line of the NE\% of the NE of Sec. 14, thence North 
990 feet; thence East 1,326.1 feet to beginning, and The North 990 feet of the 
East 660 feet of the NW% of the NE of Sec. 14, T288, RIE of the 6th P. M., 
containing 15 acres, including road; also described as beginning at the NE corner 
of the NW% of the NE of Sec. 14, South 990 feet; West 660 feet; North 990 
feet; East 660 feet to place of beginning. 

All of the above-described property situated in the County of Sedgwick, State 
of Kansas. 


State or NEBRASKA, 
Douglas County, ss: 

I, W. R. Goodall, Jr., Chief, Real Estate Division, MRDIV, CE, DA, Petitioner 
herein, solemnly swear that the information furnished in the foregoing statements 
correctly and truly sets forth the facts, as I verily believe. So help me God. 

W. R. Goopaktk, Jr. 


Subscribed and sworn to before me this 7th day of July, 1948. 


[sEALI CLIFFORD E. LAMMERS, 
Notary Public, Douglas County, Nebr. 


My commission expires May 10, 1954. 
RECOMMENDATION OF COUNTY CLERK OR COUNTY ASSESSOR 


Have you carefully examined the facts as above set out? Yes. 

Do you find, after such examination and investigation, that they represent 
the true situation? Yes. 

Do you recommend that the relief herein prayed for be granted? Yes. 


County Assessor, 
If detailed explanation is necessary please set out the facts: 


County Clerk. 


County Assessor. 


Each application upon this form must be accompanied by a statement of all 
the facts upon which the applicant relies to establish his right to the relief asked. 
The statement of these facts must be in affidavit or documentary form. State- 
ments not sworn to will not be considered. The burden is upon the applicant 
to show, affirmatively, by proper evidence, that he is entitled to the relief asked. 
Failing to do this, the relief sought will be denied. 

Nortr.—If, upon investigation, it is found by the county authorities that the 
statement of the applicant does not correctly state the facts in respect to the 
assessment and taxes complained of, a letter explaining the situation should be 
forwarded by the proper officer who transmits the application to the State Com- 
mission of Revenue and Taxation. 

This blank is not to be used in an endeavor to secure a reduction of assessed 
values unless the excess valuation was caused by an actual clerical error on the 
part of some taxing officer. 


Jury 19, 1954. 
Subject: H. R. 5183. 


Hon. Cuauncey REeEp, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D. C. 

Dear CuarRMAN ReEEp: The amendment to this act, submitted to the com- 
mittee, is offered because the bill, as previously reported, would leave unsettled 
a large claim for interest on the delinquent taxes for the tax years 1944, 1945, 
1946, and 1947, which, as to the unpaid 1947 tax, is continually reducing the 
net value of the Government’s title. 
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Inasmuch as this property, owned by Reconstruction Finance Corporation, 
was subject to taxation to the same extent according to its value as other real 
sp: the delinquent taxes, assumed by the United States when it took title 

y deed, subject to these taxes, continue to draw interest under the Kansas 
tax laws at the rate of 10 percent per annum. 

There has been no adjudication nor payment of the interest claims for any of 
the 4 years and while it cannot be collected from the United States without the 
consent of Congress the lien, nevertheless, will adhere to the title and will greatly 
reduce the net value whenever the United States disposes of the property. The 
ee amendment will take care of that situation by providing that the 

nited States will pay the amount specified in this act if and when the Kansas 
Legislature shal! have enacted a law clearing the title of all tax liens. 

Sincerely, 
Tue Boarp or County COMMISSIONERS 
OF SEDGWICK COUNTY, KANS. 
By Craupe I. Depew. 
Lewis A. Hasry. 


O 








Calendar No. 877 


84TH CONGRESS l SENATE { REPORT 
2d Session No. 1855 





REV. BONIFACE LUCCI, O. S. B. 


APRIL 25 (legislative day, APRIL 24), 1956.—0Ordered to be printed 


Mr. EastLAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3975 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3975) for the relief of Rev. Boniface Lucci, O. S. B., having 
considered the same, reports favorably thereon with an amendment 
and recommends that the bill, as amended, do pass. 


AMENDMENT 


Page 1, line 11, strike out “in excess of 10 per centum”’, and on 
page 2, line 1, strike out “thereof” 


PURPOSE OF AMENDMENT 


The purpose of the amendment is to prohibit the payment of any 
attorney’s fees, in accordance with the committee policy where it 
appears from the record that no attorney is involved and/or there is 
no showing of an attorney’s services 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay to 
Rev. Boniface Lucci, O. S. B., of Detroit, Mich., the sum of $1,000, 
in full settlement of all claims, as a refund of collateral sec urity con- 
verted and deposited in the United States Treasury after departure 
bonds for Rev. Fiorenzo Gregori and Rev. Rolando Conti were 
declared breached by the Government. 
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STATEMENT 


Two priests, Rev. Fiorenzo Gregori and Rev. Rolando Conti, of the 
Roman Catholic Benedictine Order entered the United States on 
July 28, 1947, as visitors for the purpose of study. Each admission 
was for a temporary period of 6 months. Due to a shortage of priests 
available to carry on the work of the order, departure bonds were 
posted by Rev. Philip Bartocetti for extensions of stay granted these 
priests. Reverend Bartocetti now deceased, was the predecessor of 
er. Boniface Lucci, the beneficiary of this legislation, as the superior 
of St. Sylvester’s Monastery in Detroit, Mich. However, Rev. 
Fiorenzo Gregori and Rev. Rolando Conti remained beyond the 
specified period, and this was the ground for declaring the bonds 
breached and conversion of the collateral for deposit in the United 
States Treasury. Deportation proceedings were instituted, but 
subsequently the priests went to Canada and were readmitted to the 
United States for permanent residence. 

It appears that there was a misunderstanding on the part of the 
priests and their superior concerning the actual duration of the exten- 
sion of time, and that there was no actual intent on the part of the 
priests or their superior to have them remain over the allotted time. 
However, in addition to this ground, the committee is of the opinion 
that the fact that the two priests have been admitted for permanent 
residence would make it inconsistent and inequitable to require that 
the amount of the forfeiture should be withheld. Therefore, the 
committee recommends favorable consideration of the bill, as amended. 

The report of the Department of Justice is as follows: 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, April 27, 1954. 
Hon. Cmavxcey W. REED, 
Chairman, Commiitiee on the Judiciary, 
House of Repressntatives, Washington, D. C. 

Dear MR. Cnarrman: This is in response to your request for the views of the 
Department of Justice relative to the bill (H. R. 8262) for the relief of Rev. Philip 
Bartocetti, S. O. S. B. 

The bill would authorize and direct the Secretary of the Treasury to pay to 
Rev. Philip Bartocetti, 8. O. 8. B., the sum of $1,000 “in full settlement of all 
claims against the United States as a refund for security bonds posted for Reverend 
Fiorenzo Gregori and Reverend Rolando Conti which were declared forfeited 
April 27, 1953.” 

Fiorenzo Gregori and Rolando Conti were admitted to the United States on 
July 28, 1947, as visitors for business for the purpose of study pursuant to section 
3 (2) of the Immigration Act of 1924 (8 U. S. C. 203). Each of their admissions 
was for a temporary period of 6 months. They thereafter applied for extensions 
of stay and on June 29, 1948, they were informed that a $500 departure bond 
would be required as to each alien. Accordingly, Rev. Philip Bartocetti, 8. O.S. B., 
deposited two $500 United States Treasury bonds on July 8, 1948. Reverend 
Gregori and Reverend Conti were granted extensions of temporary stay, with the 
consent of Reverend Bartocetti, until April 27, 1953. They did not apply for 
any further extensions. On July 27, 1953, warrants of arrest in deportation 
proceedings were issued and deportation hearings were later set for February 26, 
1954. On February 15, 1954, the two aliens departed to Canada and were 
immediately readmitted for permanent residence. 

On October 2, 1953, the bonds were declared breached, which decision was 
affirmed on October 30, 1953, and the collateral security was converted and 
deposited in the United States Treasury. 

Reeds taken with respect to immigrants are a most important aid in the enforce- 
ment of the immigration law of the United States. In this case there was a clear 
violation of the bonds and of the statutory requirements as laid down by Congress., 
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Enactment of the bill would discriminate against many other persons who have 
properly forfeited departure bonds upon violation of similar bond agreements. 
° asiy the Department of Justice is unable to recommend enactment of 
the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WiiuraM P. ROGERS, 
Deputy Attorney General. 


AFFIDAVIT 
STATE oF MICHIGAN, 
County of Wayne, 88: 


Boniface Lucci, O S. B., being duly sworn, deposes and says that Rev. Philip 
Bartocetti, O. S. B., formerly superior of St. Sylvester’s Monastery, 17320 Rose- 
mont Avenue, Detroit, Mich., is deceased and that he, Boniface Lucci, is successor 
to the late Philip Bartocetti and is present superior of St. Sylvester’s Monastery, 
and is therefore responsible in all affairs pertaining to the operation of St. Sylvester 
Monastery as superior of said monastery and major superior of the Benedictine 
Fathers in Detroit, and has been duly appointed to said post by the general 
chapter of the Benedictine Fathers, Rome Italy. 

Bonrrace Lucct, O. S. B. 


Subscribed and sworn to before me this 18th day of June 1954. 


[SEAL] Liture DILLON, 
Notary Public, Wayne County, Mich. 


My commission expires August 22, 1954. 
) g 


AFFIDAVIT 
State or MICHIGAN, 
County of Wayne, ss: 


Boniface Lucci, O. S. B., being duly sworn, deposes and says that two priests, 
Fiorenzo Gregori and Rolando Conti, of the Catholic Benedictine Order, entered 
this country on July 28, 1947. They entered as visitor on temporary visas, but 
due to the shortage of priests to carry on our work of education and assistance 
to the poor, bonds were posted by my predecessor, Philip Bartocetti, now de- 
ceased, as superior o° our monastery in.Detroit, for extension of time of stay for 
said priests, Gregori and Conti. 

Subsequent to filing of said bonds for extension of stay for said priests, Gregori 
and Conti, Father Philip Bartocetti died (July 20, 1953), and I was appointed 
his succeesor by the general chapter of our order in Rome, Italy. At time of 
said appointment I was unaware of the status of Fathers Gregori and Conti, as 
to the amount of time left to them for stay under their bonds, and they likewise 
had insufficient knowledge of the matter. No action was taken until notice was 
received October 2, 1953, from the district director in Detroit that the bonds of 
said priests were violated. From the time of this notice as superior of this mon- 
astery, I took all steps provided by law to appeal the decision of the district 
director and subsequently obtained permanent status for said priests. Although 
a technical violation of said bond is apparent, I feel that Fathers Gregori and 
Conti and mvself should not be considered negligent for failing to administer a 
matter wholly within the knowledge of my predecessor, Father Bartocetti, 
deceased —knowlecge that was not communicated to Fathers Gregori or Conti 
or mvself during the lifetime of Father Bartocetti. Further, under our vows of 
obedience it is not our practice to question our superiors on administrative 
matters. 

Our order, the Benedictine Fathers, is a charitable and eleemosvnarv institution, 
principally devoted to education and to the assistance of the poor. The Benedic- 
tine Fathers are subiect to vows of poverty, chastity, and obedience and receive 
no compensation other than food, clothing, and lodging. In other words, the 
services of Father Conti and Father Gregori in the United States will be devoted 
without monetary reward to the furtherance of education and charity in the 
Christian spirit. I believe that it has heen the intent and purpose of the Congress 
of the United States to foster the immigration to the United States of members of 
religious orders who have such admirable and needed vocations. I feel also that 
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it would not be the intent of Congress to provide punitive effect of bouu rorfeitures 
to apply same to priests of poverty or eleemosynary Organizations where it would 
not have any punitive effect actually, but if the Government would declare these 
bonds breached for technical reasons because of forfeiture of the collateral, it 
would simply mean the sum of $1,000 would not have accomplished a fine or 
punishment but simply not be devoted to the education and assistance of the 
poor or needy in this community. 

I hereby certify that all factual allegations herein contained are true to the 
best of my knowledge and belief. My opinions expressed herein are given only 
so that the facts can be properly weighed in their true light. 

Fr. Bonirace Lucci. 

Subscribed and sworn to before me this 18th day of June 1954. 

[SEAL] LILLIE DILLON, 

Notary Public, Wayne County, Mich. 

My commission expires August 22, 1954. 


O 





